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PREFACE 


A BRIEF acroutit lin.s been ^ivon ni the following pa^es of the 
new Indian (‘onstitntion I'lanied by ibe Clovorninont of India 
Aet ol 11)35. That- jiatt of tbo Act which applies to the 
piovinccs has jiist conic into operation, ddie natiiie of the 
changes tliat it Jias inlrodiiied can l)o fully appieciated only 
aft(']' a considerable experience of its working. Traditions 
aiid conventions have still to b(‘ esbiblished. T’his book does 
not claim to f>i\c an exhaustive tnaitineiit of the wliole sub¬ 
ject (.'citairi portions—foi example those that lefei" to the 
Hallway Antliority and the Heserxe Ikink of India—have bi'en 
left entnely nntouebed Nevertheless 1 hope it will be found 
useful as an introduction to a more elaborate study of the 
new constitutional scheme 


Sim vr 
Mdij V,)^7 


l\l K PAT;ANT)N 
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CHAPTEK I 


THE GROWTH OF THE BRITISH EMPIRE 
IN INDIA 

§1. TFIE E^ST INDIA COMPANY §2. THE DOWNFALL OF THE 
MOGI L EMPIRE §3. THE (’ON'Qt^EST OF INDIA 

§1. THE EAST INDIA COMPANY 

The “fowtli of British adrii mist ration m India is closely 
connected with the cstahhshinent of British 
Conquest and supremacy over tins vast country. The acqui- 
go*together°** ^^itioji of territory naturally created the difficult 
problems of its preservation and governance. 
They had to be faced and solved by British statesmen. It 
IS interesting to notice very hriefly the important landmarks 
m the expansion of British authority over the Indian 
continent. Such a survey will give the proper background 
to a study of the existing Indian constitution. 

The conquest of India was not directly undertaken and 
accomplished by the British (Tovernmcnt on 
wacatradfng l^chalf of the British people. It was not as if 
corporation the Kmg and Parliament of England had 
deliberately set out on the grand military 
adventure of conquering a big dominion beyond the seas. 
The credit for building up the British Empire m India 
belongs to a trading corporation known in history as the 
East India Company. That body was founded in England 
by a special royal charter issued by Queen Elizabeth in 
1600. It was intended to be purely a commercial organiza¬ 
tion and was invested with the exclusive monopoly of trade 
in eastern waters. 

During the first century of the Company’s existence, India 
was governed by mighty emperors like Akbar, 
Powerful Jehangir, Shah Jahan and Aiirangzeb. They 

Mogu^em- inspired a wholesome fear in the mind of the 
foreigner. Throughout this remarkable period, 
the IMogul power was continuously marching towards its 
zenith, and Mogul splendour was luxuriously rising to its 
meridian. In the blaze of this glory, no contemporary Indian 
could have even faintly suspected that the rise of a commer¬ 
cial concern in distant, unknown, England was a very 
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ominous fatality for India. The event could have hardly 
excited his curiosity, much less his concern or anxiety. 

All the earlier efforts of the Company were directed 
solely to the expansion of trade. It had no 
ambition or aptitude whatever. Its 
attention was often focussed on securing from 
the Indian emperors special trading privileges 
and concessions. The only territorial possessions of the 
Company at this time were the ‘ factories ’ or commercial 
stations in various parts of India. They were not held m 
the exercise of jxihtical sovereignty but rather in the enjoy¬ 
ment of a CIVIC privilege. Private property could be obtained 
and owned by the East India Company as citizens of the 
Mogul Empire. No other pretensions were allowed by the 
Indian rnonarchs. 

§2. THE DOWNFAEl, OF THE MOGUl, EMPIRE 

The complete disappearance of capable and powerful 
sovereigns from the Indian stage during the 
^/'mo**?**'*^" eighteenth century was a startling phenomenon. 

created a dangerous void in the political and 
social life of India. I’lie Mogul Empire seemed 
to be struck down with a fatal paralysis. The mechanism 
of centralized control was therefore completely deranged and 
clogged. Seized by the forces of disintegration, the noble 
and imposing edifice which had filled the Indian picture for 
nearly two centuries began to crumble to pieces. Internal 
rebellions and external invasions shattered the very founda¬ 
tion of its being. 

In this state of political confusion, there arose a keen 
Rivalry for struggle for existence and a desperate contest 
Empire and for supremacy. Ambitious viceroys and generals 
political supre* began to assert their own independence, and 
the subject Hindu states began to regain their 
freedom. The East India Company had by now finished 
over a century of its eventful existence. It had acquired a 
good deal of self-confidence, and its activities had sometimes 
extended beyond the narrow limits of mere trade. An 
intriguing political transfer-scene was being gradually enacted 
in its immediate environs, and it began to be deeply 
interested in the methods and stages of that momentous 
development. The prospect of acquiring territory exercised 
a weird charm even over the East India Company, and in 
the end that commercial body was inevitably drawn into the 
vortex of Indian politics. 
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A fairly long and fruitful contact had been established 
between the Company and several ruling 
An excellent princes. Discerning observers in its service had 
the Company been able to gain an accurate insight into the 
resources and abilities of their royal neighbours. 
They were astonished and delighted by the very significant 
revelation that law and order m many parts of India had 
been fundamentally sapped. It had perceptibly deteriorated 
into a condition of final decadence. The traditional pomp 
and pageantry did indeed continue. But that external emblem 
had ceased to be the vital reflection of an inner strength. 
Behind its flimsy gloss was unmistakably lurking a fatal and 
deep-seated weakness, a profound and portentous emptiness 
which clearly foreshadowed decay. 

This knowledge was particularly alluring to the more 
militant spirits in the employment of the Com- 
Directora were pany. They firmly believed that the Company 
aggrMiion coiiid build up its own empire in India without 
serious difficulty. It was their keen desire to 
be allowed to take the fateful plunge into that stirring 
adventure. But the Directors in England were inclined to 
look ujicn such projects with considerable misgiving.- They 
had very little faith in the sobriety and judgement of their 
Indian servants. Schemes of territorial aggression appeared 
to them to be not only fanciful and fantastic but full of grave 
risk. However, in spite of the persistent opposition of these 
distant masters, the men on the spot in India managed to 
indulge in the fascinating game of empire-building. Their 
unauthorized exploits proved to be extremely opportune and 
were crowned with brilliant success. ■ i 

§3. THE CONQUEST OF INDIA 

The first serious engagements in which the Company 
. actively participated were fought in the Carnatic 
War« ”*‘“*'*^ between the years 1740 and 1750. The French 
power was very active and influential in South 
India at this time and constituted a strong menace to the 
advance of the British Company. The French ascendancy, 
however, soon began to wear out. Within less than a century 
it had completely collapsed, and British prestige in that region 
w^as considerably enhanced. 

The year 1757 is famous for the battle of Plassey. From 
the purely military point of view, this historic event was little 
more than a short skirmish. Treachery and not valour made 
the decisive contribution to victory. Yet, the results of this 
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battle were extraordinarily far-reaching and revolutionary. 

They were embodied in a distinct change of 
PlMBey political masters over the province of Bengal, 

Bihar and Orissa. Few events in history could 
be found to present such a ridiculous disproportion between 
the insignificance of military effort and the rich exuberance 
of its reward. 

The battle of Buxar which followed m 1764 was remark¬ 
able for a striking coincidence. This was the 
BuLr*****^ first occasion on which the Company was 
involved in direct hostility with the Einjicror of 
India. That august dignitary had diminished into a pale, 
insubstantial spectre of his former self. Still, the shadow 
continued to flicker erratically across the plains of the Doab. 
The defeat of even the titular monarch of Hindustan by the 
Fast India Company had its own psychological value to the 
victors. In addition, it yielded very substantial material 
benefits in the shape of Diwani rights which the Emperor 
was persuaded to grant. 

The subsidiary alliances of Lord Wellesley marked the 
beginning of the end of several Indian kiiig- 
WeljMley’* doms. They were, indeed, unique instruments, 
aUianc'e*^ as ingenious in design as they were successful 
111 effect. The victims who submitted to their 
relentless ofieration exhibited an amazing lack of understand¬ 
ing and resistance. They failed to realize that protection by 
the British army also meant subjection to its authority. The 
incapacity to grasp this simple truth was full of tragic import. 
It betrayed a dangerous intellectual and moral exhaustion of 
the governing classes. They seemed to have been afflicted 
With fundamental debility and letharg}-. 

Ill an atmosphere which had become so bleak and barren 
in jiersonal merit, the task of the conqueror was 
task of iuimeiisely simplified. The Nizam, the Peshwa 
and all other mqxirtant Maratha rulers in 
central and northern India accepted, scxiner or later, the con- 
tiacts proposed by Wellesley. By a painful irony, the very 
custodians and representatives of Indian freedom peacefully 
signed away their precious trust and treasure into the hands 
precisely of that enemy from whose clever encroachments 
they recjuired to be carefully guarded ! 

Lord Hastings completed the work which was so vigor¬ 
ously begun by Wellesley. With the defeat of the Maratlias 
in 1818, almost the whole of India passed into British hands. 
Only the two frontier provinces of Sind and the Punjab had 
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remained imconquered, but they could not hold out long. 

Hardinge and Dalhousie gave a final impetus to 
UwconquMt* process of absorption and annexed several 

provinces in different parts of the country. The 
red colour had spread out on the whole of the Indian map 
before the momentous outbreak of the great Indian Revolt 
in ]857. 

That Revolt was the last brave attempt to resurrect 
Indian independence. But it was doomed to 
Revolt^**" end in utter disaster and futility. The move¬ 
ment did not lack vigour or energy. It attracted 
numerous fiery adherents. But a dominant, cohesive and 
intelligent leadership was conspicuously lacking. The organ¬ 
ization and equipment of the rebel forces could not be adequate 
for fighting an essentially modern foe. Nor did the tumult 
possess that innate, volcanic strength which characterizes a 
popular revolution. The attempt failed to convey a universal 
appeal. The majority of the Indian people remained com¬ 
paratively passive, and even indifferent, to the rumblings and 
flashes of this .stormy episode. 

Thus, after a long spell of uncertainty and conflict, the 
Conclusion Company was successful in defeating all its 
opjxnients in India. It was, indeed, a magni¬ 
ficent achievement for an association of traders operating on 
foreign soil. The Company’s victory was a glowing compli¬ 
ment to its dynamic activity. It was also a dismal reflection 
on the lack of vitality and wisdom, so woefully displayed by 
contemporary Indian rulers. Nor could there be a mori' 
melancholy testimony to the complete absence of political 
initiative and conscious self-as.sertion among the bulk of the 
Indian masses of the tune. 



CHAPTER II 


THE GROWTH OF BRITISH ADMINISTRATION 
IN INDIA 

A. The Period of Conquest, 1757-1858 

§1. THE DIWANI AND ITS DISASTROUS RESULTS 
§2. DAULIAMENTARY ACTS 

§1. THE DIWANI AND ITS DISASTROUS RESULTS 

The conquest of the Indian empire was naturally followed 
by the ^jrowth of an administrative system. 
The Company movements were parallel and were 

inteAn'ediary related to each other as cause and effect. The 
Indian empire was steadily built up by the 
incessant labours of the East India Company. In the nature 
of things, that mighty institution became a unique inter¬ 
mediary. It stood between the British masters of India and 
the mass of conijuered Indians. Parliamentary action in 
respect of the Government of India primarily concerned the 
Company. Through it the Indian people were distantly 
touched. 

The Nawabs of Bengal were completely defeated and 
humbled in the battles of Plassey and Buxar. 
Cl»ve|« However, the office of Nawab was not immedi- 

Government ately abolished. All its powers were transferred, 

directly or indirectly, to the hands of the 
victors. The maintenance of peace and order became the 
Company’s responsibility. To it was added in 1765 the duty 
of collecting land revenue. In that year, the rights of the 
Diwani were secured for the Company by Lord Clive from the 
fugitive emperor, Shah Alam. To fulfil the obligations of the 
office of Diwan, Clive devised the method which is known as 
‘ Double Government ’. These were the earliest efforts of the 
Company in the exercise of political authority. They marked 
the beginnings of its administrative career. 

Unfortunately, the servants of the Company took an 
extremely perverse view of their duties. As agents of the 
rulers, they were invested with certain powers of control and 
coercion. Those powers were intended to serve the needs of 
a corporate and civilized life. Their exercise could be justified 
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only if it was in furtherance of public welfare. In actual 
practice, however, that exalted social purpose 
an’s Completely forgotten. To the vulgar minds 
servants*** ^ of the Company’s servants, the opportunity to 
govern Bengal was only a glorious license to 
gorge themselves with fabulous riches. They resorted to 
shameless extortion and oppression for the satisfaction of 
their unbounded greed. 

The helpless population of Bengal was therefore subjected 
Sufferings cruel tortures. The police and the magistracy 

of the became the most violent offenders against law 

people of and order. The guardians of justice and civil 
Bengal liberty actually became the annilnlators of those 

vital ptinciples of civic life. The mechanism of government 
was turned into a deadly instrument of terrorism. The anti¬ 
social instinct of the criminal, and the mercenary was un¬ 
happily joined to absolute power. It was a ghastly combi¬ 
nation which produced very tragic results. 

The British public was gravely perturbed by the sickening 
news about various occurrences in Bengal. Its 
Briti^h^pubHc was hurt when the Jhitish name came to 

be associated with atrocious crimes. The English 
‘ nabobs ’, as the servants of the Company were contemptu¬ 
ously called, returned from India with heaps of tainted 
wealth. The bloated and unseemly pictures of these retired 
but not too tired administrators filled the Englishman with 
indignation and horror. Their enormous wealth was the 
most tangible and convincing evidence of their guilt. And 
they indecently paraded that evidence before a disgusted 
public. 

The interest of Parliament was therefore keenly aroused. 
Action taken Called upon to issue elaborate mstruc- 

by Parliament Company in the matter of Indian 

governance. The existing chaotic conditions 
had to be ended at all costs. Dunng the course of nearly 
a century that elapsed after the grant of the Diwani, 
several enactments were passed by Parliament. Their 
object was to regulate and systematize the operation of 
the governmental machinery in India. A definite shape 
came to be gradually given to the administrative structure 
of the land. 


§2. PARLIAMENTARY ACTS 

The earliest of these measures was the famous Regulating 
Act, which was passed in 1774. It took the first steps in 
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setting up a unified system of administration for the whole 
of British India. A Governor-General was 
in/Act*****' fi^ppointed to superintend and control the Govern¬ 
ments of the different presidencies. He was 
given the assistance of an Executive Council. A Supreme 
Court of Judicature, independent of the executive, was also 
established. The mam skeleton of the present Indian Govern¬ 
ment can he said to have been originally provided by this 
important statute. 

Ten years later came Pitt’s India Act. The Company 
^ , had suffered many reverses during the preced- 

^itt • n la decade. Its fortunes m India were at a 

very low ebb. Parliament felt convinced that 
a much stricter supervision over the Company’s management 
of Indian affairs was absolutely essential. A Board of 
Control was therefore established for that purpose in 1784, 
It was invested with full powers of superintendence, direc¬ 
tion and control over the Indian Government. The executive 
authority of parliamentary representatives was thus imposed 
u^xin the officials of the Company. 

The monopoly of eastern trade, granted as a special 
favour to the East India Company in 1600, 
Al^lition of be<‘ame the target of severe criticism in 

pdy”* "'**”** Ihigland. In the circumstances of the nine¬ 
teenth century, it was condemned as an 
offensive and intolerable anachronism. The conviction even 
began to grow that the Company itself, with all its 
brilliant services in the past, was fast becoming a mis¬ 
chievous misfit in a grand imperial picture. The Act of 
1813, therefore, deprived the (’ompany of its trading mono¬ 
poly. Twenty years later its trading activities were stopped 
altogether. 

The Act of 1833 introduced a highly centralized system 
. of administration. It added a separate Law 

the Company Member to the Governor-General’s Executive 
Council. At last, the shock of the Indian Kevolt 
of 1857 precipitated the final crisis. It dissipated all the 
lingering doubts in the Englishman’s mind about the wisdom 
and justice of abolishing the East India Company. The 
extreme step of dissolving that stupendous corporation was 
taken in 1858. The Government of India was then trans¬ 
ferred from the Company to the Crown and Parliament of 
Britain. A separate Cabinet Minister, known as the Secretary 
of State for India, was specially appointed to discharge the 
new responsibility. 
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B. The Policy of Association 

§1. THE CHANGED ATTITUDE OP INDIANS §2. WESTERN EDUCATION 
AND THE RISE OF INDIAN NATIONALISM §3. MAIN FEATURES OF THE 
NEW POLICY §4. GROWTH OF THE LEGISLATURE §5. INDIA’S 
DISSATISFACTION WITH THE MORLEY-MINTO REFORMS 

§1. THE CHANGED ATTITUDE OF INDIANS 

Tliere was one remarkable f>ap m all tin; legislation that 
was passed by Parliament prior to the year 
1861. None of its Acts contained the slightest 
cal rights ' * reference to the jxilitu al rights or status of the 
Indian people. The millions who were governed 
were not considered important enough to deseive any specific 
recognition at the hands of the parliamentary legislator. 
They were simply ignored in the scheme of the Indian 
constitutional structure. 

By the year 1861, the conquest of India was complete. 

What was more important, the new order was 
condleVto* accepted, more or less, as an accomplished fact 
theconquect t)y the majority of Indians. They appeared to 
have bowed to the inevitable. The defiant and 
standing challenge of the vanquished to the supremacy of 
tlie victor gradually calmed down to an inaudible murmur of 
protest. A spirit of resignation and acquiescence seemed to 
pervade the whole land. 

A generous gesture from the conqueror at this psycho¬ 
logical moment was bound to produce a very 
^Hation sootliiug effect. The edge of hostility could be 
turned by a display of friendliness and sym¬ 
pathy. It was also necessary that the rulers should be fully 
acquainted with the trend of opinion among their subjects. 
The old Indian methods of ascertaining what the people felt 
and thought appeared rather crude and out of date. Nor 
could they be properly assimilated and employed by a foreign 
bureaucracy. 

§2. WESTERN EDUCATION AND THE RISE OF INDIAN NATIONALISM 

There was another factor of great importance. After the 
advent of British rule, and more particularly 
after Macaulay’s famous Minute of 1835, the 
^*ucation dooi’s of Western education were thrown open 
in India. Important centres of modern learn¬ 
ing, like colleges and universities, were started in various 
provinces. They gradually unfolded an entirely new^ world 
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before the eager eyes of the dispirited Indian people. It was 
an exhilarating picture, depicting a type of moral and material 
glory which was wholly unprecedented. 

The ideals embodied and inculcated in the new learning 
were appreciably different from what the Indian 
antTambitfons been accustoiiied to respect in the past. The 
discoveries of the physical sciences and the 
practical use made of them were astounding novelties. They 
brought lovely visions of earthly happiness and comfort. The 
social sciences also exhibited a striking and forceful growth. 
They began to propound dogmas which were hitherto almost 
completely unknown. Their interpretation and solution of 
the problem of human ineiiuality became more emphatically 
rationalistic and fearless. 

The history of western countries had also its own inspiring 
message to a fallen nation. The romantic 
from'^wMtern struggle for popular freedom in 

history Countries like England, France and America 

caused deep stirrings of the soul in a politically 
backward people. Liberty, eipiality and democracy became 
the most vital elements in the new ideology. The spread of 
those doctrines gave a new orientation to social and political 
thought in India. It supplied a more refined sense of values 
for judging human institutions and human relations. 

In the light that was thus cast by western literature and 
philosophy, Indians began to discover them- 
Natio*"^*" selves. They regained their self-consciousness 

Congress Sensibility. An intellectual unrest soon 

began to be distinctly visible in many parts of 
the country. It was symptomatic of a general awakening 
and revival. The formation of the Indian National Congress 
in 1885 was the climax of the growing internal commotion. 
The Congress expressed and focussed Indian discontent 
against the existing conditions. The Indian Renaissance 
eloquently manifested itself through its impressive medium. 

§3. MAIN FEATURES OF THE NEW POLICY 

Parliament had to take cognizance of this psychological 
India consider- ^^^^ition. Its attitude had to be somewhat 
ed unfit for adjusted to the new situation. This did not 

self-govern- mean giving countenance to the Indian demand 

for self-government which soon came to be vigor¬ 
ously put forward by Indian leaders. In fact, it was sum¬ 
marily rejected. It was felt by the British that India was 
still wrapped up in a stagnant and ludicrous medievalism and 
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was therefore thoroughly unfit for democracy. To speak of 
parliamentary institutions as being either demanded by or 
conceded to such a backward country was held to be an 
outrageous impertinence. 

But the denial of self-government did not make it neces¬ 
sary to withhold smaller concessions. The 
Indian may not be entrusted with power over 
the administration of his country. But he could 
be conveniently brought into closer touch with it. His 
opinions on some of the simpler aspects of administration 
could be invited. Explanations and replies could be officially 
given to points raised in his criticism. A common ground 
could be created on which the official and the non-official 
could meet more frequently and attempt to influence each 
other in public affairs. 

The policy of association involved the creation and multi- 
. . ])lication of contacts but not the transfer of 
for^nuct*** political control. An opixirtunity was given to 
a few Indians to be the interpreters of the public 
will. They were officially recognized as the exponents of 
popular opinion. It was a new dignity and status which 
could appeal both to the head and to the heart of the Indian. 
In addition, it could also serve as a harmless channel for the 
ventilation of his grievances. A little scope was thus provided 
at once for the hollow gratification of personal ambition and 
for the lawful expression of discontent against the actions of 
the Government. The main feature of this jxilicy was the 
introduction of a small non-official element in the central and 
provincial Legislative Councils. 

§4. GROWTH OF THE LEGISLATURE 

Constitutionally speaking, the legislature had no indepen¬ 
dent existence till the Government of India Act 
werenoUn* The basic concept of its formation 

dependent"' militated against such a claim. The Legislative 
Council was merely an expansion of the Execu¬ 
tive Council. Additional members were appointed to the 
latter when the enactment of laws was necessary. With a 
clear majority of official members, the law-making body 
became only an instrument in the hands of the executive 
authority. Not even remotely could it serve as a real check 
on the vagaries of an irresponsible Government. 

The structure of the Legislative Council was extremely 
unsatifactory and defective. Till the Act of 1892, it had not 
a single elected member. It was not the choice of the people 
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but selection by a foreign bureaucracy that made the Indian 
legislator. He lacked representative character. 
Their undemo- jjj jQQg that the principle of 

election was openly avowed as a necessary 
feature of India’s constitutional progress. But 
the total number of elected representatives that it provided 
for all the legislatures in India, both central and provincial, 
was miserably small, amounting to just 135. There was a 
clear majority of official members in the central legislature 
and also in most of the provincial legislatures. 

The powers of these bodies were extremely meagre and 
ineffective. All laws reipiired their sanction, but 
it was, of course, imiiossible that a measure 
plTwerl** * proposed by the Government could be thrown out 
by them. The right of asking questions and 
moving resolutions was restricted. They could discuss the 
budget and divide the house on some motions that were 
allowed on it. J3ut not a rupee of the income or exjienditure 
of the Indian Government was placed under the direct control 
of the legislature. 


§5. India’s dissatisfaction with the mouuev-minto reforms 

The Morley-Minto Eeforms, which were embodied in the 
Act of 1909, were considered to be a fairly 
nonoffidal developed product of the policy of association. 
critici$m'" Tlut they caused bitter disapjxiintment among 
Indian nationalists. Their net result was the 
grant of a little latitude to the non-official Indian to criticize 
and to express disapproval of some aspects of Government 
policy. He was even allowed to make a few constructive 
suggestions. But the very exercise of that privilege brought 
humiliation and pain. Even the most reasoned and tempe¬ 
rate criticism of bureaucratic actions proved to be merely a 
cry in the wilderness. Ft was treated with scant courtesy. 
The Government could disregard the opinions of their critics 
with perfect ease and impunity. 

The whole project suffered from such severe limitations 
^ , and inadecjiiacies that even confirmed optimists 

ing'icheme”* Completely disillusioned by actual exper¬ 

ience of its working. The satisfaction felt by 
them in the beginning was short-lived. It was realized that 
the totality of the legislature’s powers amounted to little more 
than the dubious privilege of an occasional and inconsequential 
debate on a few public questions. And even that depended 
upon the pleasure of the Government. There was inevitably 



THE GROWTH OF BRITISH ADMINISTRATION IN INDIA 15 


an air of mocking unreality about the proceedings of the 
Legislative Councils. 

Under such depressing conditions, the parliamentary garb 
was not only deceptive but ridiculous. The col- 
Its miilead- lective appearance of the legislature was a 
ance/****”' Contemptible camouflage for the reality of repre¬ 
sentative democracy. Even sober-minded poli¬ 
ticians had to confess to a sense of overwhelming futility in 
this tepid and disheartening atmosphere. 



CHAP TEE III 


THE MONTAGU-CHELMSFORD REFORMS AND 
THE BEGINNINGS OF RESPONSIBLE 
GOVERNMENT 

§1. TJIK GllEAT WAR AND INDIA’S SERVICES §2. THE ANNOUNCE¬ 
MENT OF 20 AUGUST 1917 §3. THE MONTAGU-CHELMSFORD REPORT 

AND THE ACT OF 1919 §4. EVENTS BETWEEN 1919 AND 1935 

§5. TWO BRANCHES OF THE INDIAN ADMINISTRATIVE MACHINERY 

§1. THE GREAT AVAR AND INDIA’S SERVICES 

Within five years of the passing of the Act of 1909, an 
unexpected and overwhelming catastrophe des- 
conded 11 {xm the world. The Great War broke 
out in 1914. It was a tremendous upheaval 
which nITected the course of human history. 
Every phase of national and international life was profoundly 
influenced by the convulsive forces that were unchained in 
the wake of this terrific cyclone. A revolutionary social 
philosophy swept away the older ideals and also those 
individuals and institutions who typified and embodied them. 

As a member of the British Empire, India was called 
iqx)!! to fight on the side of the Allies. The 
fendered b Tcsponse was qiiick and enthusiastic. All the 
India**^* ^ resoiii’ces of the country were placed at the 
disposal of the British Government. India’s 
contribution to the War in men, material and money was 
remarkably generous. The great magnitude of her gifts and 
the unswerving loyalty of her people created a profound im¬ 
pression on the British nation. Admiration and gratitude 
were universally expressed for the spirit of friendly 
co-operation that was displayed. 

The Great War was described by the Allies to be a sort 
of crusade against the monsters of injustice, 
civilization wrong and tyranny. It was said to have been 
provoked by a grave menace to human civili¬ 
zation. The right of the smaller and weaker nations to exist 
had been impudently challenged. National honour and 
integrity had been recklessly violated. Liberty, equality and 
democracy, which constitute the very essence of civilized 
existence, were threatened with complete ruin. They had 
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to be rescued from the violent attacks of unscrupulous 
aggressors and despots. 

It was proclaimed by Britain and the Allies that their 
entry mto this horrible war was not instigated 
by any selfish motives. They claimed to be 
pursuing a noble ideal at a tremendous sacri¬ 
fice. Everything that was good and pure in human life 
had to be saved from destruction. All forms of unnatural 
coercion and slavery had to be extinguished from the human 
world. The fight was therefore supposed to be conducted 
for an altruistic purpose. All the moral implications of the 
Allied mission were expressively epitomized in the single 
w’ord ‘self-determination’. With that inspiring slogan on 
their lips, warriors and statesmen bravely set out to renovate 
a world in rums at the end of the war. 

India was also participating enthusiastically in the 
campaign against a haibanc foe. Her soldiers 
of^'oUticai*** were laying down their lives in defence of the 
dependence freedom of other nations. Yet, curiously 
enough, her own political .status was far from 
satisfactory. She was a mere dependency, held in the strong 
grip of a powerful foreigner. The right of self-government 
was emphatically denied to her citizens. A country which 
was called upon to dedicate men and money for the emanci¬ 
pation of mankind was itself compelled to live in political 
and economic bondage. The incongruity of such a position 
was both glaring and poignant. 

§2. THE ANNOUNCEMENT OF 20 AUGUST 1917 

A vigorous agitation was naturally started in India for 
the a,ssertion of her legitimate claims to internal 
Home*RuIe**'^ freedom or to Home Buie. Britain could no 
longer refuse to entertain them. To do so 
would have been absurdly inconsistent wnth its altruistic 
professions. Nor could the substantial war services of India 
be lightly ignored. The combination of these circumstances 
introduced a healthy change in the British attitude towards 
the Indian demand. 

The Indian public had been long insisting that the final 
goal of Britnsh policy in India should be clearly 
^**‘?.*V* . defined. But Parliament had not deemed it 

**’* necessary to accede even to that modest request. 
It reipiired the stupendous shock of a devastat¬ 
ing war to draw the British into an active compliance with 
the Indian demand. On 20 August 1917, the Secretary of 
2 
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State for India made a momentous declaration in Parliament 
on behalf of the British Government. It contained an 
authoritative statement of the objective of British policy in 
India. 

The following important extracts will explain the nature 
of the ideal as contemplated in the announcc- 
I!ln51n”cem^nt ‘ Majesty’s Govern¬ 

ment IS that of the increasing association of 
Indians in every branch of the administration and the gradual 
development of self-governing institutions with a view to the 
progressive realization of resjxmsible government in India as 
an integral part of the Jhitish Empire. . . . The progress 
in this policy can only be achieved by successive stages. 
The British Government and the Government of India . . . 
must be tlie judges of the time and the measure of each 
advance.’ 

It will be easily seen that Parliament did not propose to 
No immedi- Hitioduce immediately a sweeping change in 
ate grant of tlie method of Indian governance. The mecha- 
•elf'govern- nisiii of bureaucratic control was not to be 
suddenly transformed into resfionsible govern¬ 
ment. The process was to be gradual, and its tempo was to 
be jiroperly regulated. In fact, to the Jndian mind the 
parliamentary definition of India’s political destiny appeared 
to be disfigured by many conditional and restiictive clauses. 
It was very annoying to find that the ideal was encumbered 
with qualifications. 

However, in spite of these defects, the announcement was 
a distinct landmark m the history of Britisli 
oTth*^**"*^* administration in India. It signified a now 
announcement constitutional era. Por generations together, 
the l^iiiglishraan’s faith had been pinned on the 
efficacy and sufficiency of the {xilicy of association. He was 
jiarticular about providing an effective, even a paternal, 
government for the Indian people. But he could not bring 
himself to agree to the concept of government by the Indian 
even to a small extent. 

Now for the first time it was decided that the Indian was 
to be allowed to wield political power in his 
Principje^of^ own right. He was to be given a small 
accepted opportunity to taste the pleasures and resixmsi- 
bilities of parliamentary institutions. The 
formation of responsible Ministries was to be a new feature 
of Indian administration. The subordination of the Indian 
executive to the Indian legislature was no longer ruled out 
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as a fantastic and foolish ambition, never to be realized in 
practice. 

Another important decision was also announced at this 
time. The Secretary of State was asked to pay 
The Secretary special visit to India and make personal 
India inipiines concerning its constitutional tiiture. 

Tile Indian problem appeared to be complicated 
and therefore incapable of a ready solution. The Govern¬ 
ment of India had to be consulted at every stage. A full and 
frank exchange of views between Indian leaders and Parlia¬ 
ment’s representative was also considered to be very desirable. 
It was expected to be immensely hidpfiil in clarifying the 
issues. 

§3. THE MONTAGU-CIIELMSFORD URPOIIT \\D THE ACT OF 1919 


iVfi' Montagu, wlio was then Secretary of State, arrived in 
India in the winter of 1917 and stayed for 
arri^lln****'* several weeks. In com[)any with the Viceroy, 
India Lord Chelmsford, he visited important cities 

like Bombay, IVIadras, Calcutta and Delhi. 
Evidence was invited from individuals as well as from asso¬ 
ciations. Numerous interviews were granted and deymtations 
were received. Many personal contacts were established. 
The material thus collected was carefully examined and 
studied. The Secretary of State and the Viceroy were able 
to form their own impressions of tlie kind of reform in the 
Indian administrative structure which in their opinion could 
lie recommended. 


The tangible result of the collaboration of these two 


The Montford 
Report 


authorities was the famous document which is 
popularly known after its writers as the 
Montagu-Chelmsford or the Montford Refiort. It 


contained a brief historical survey of the Indian administra¬ 


tive system and a lucid exjxisition of its growth. Then 
followed a discussion of the different proposals for reforming 
the existing system. The authors put forward a series of 
recommendations of their own for acceptance by Parliament. 
They were intended to introduce suitable changes in the 


go\ernmental machinery in India. 

The publication of this historic Report was followed by 
the drafting of a bill on the lines suggested in 
1919 ^ Joint Parliamentary Committee was 

appointed to discuss its clauses in detail. With 
the alterations made by the Committee, the bill was again 


placed before Parliament and was finally passed as an Act 
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in 1919. The new scheme actually began working in the 
beginning of 1921. 

This Act was an attempt to implement the promise 
contained m the declaration of 20 August 1917. 
measure***”* It was essentially a measure which created and 
served the needs of a transitional period. The 
purely bureaucratic system was to be deliberately modified 
but not to be wholly abolished. The principle of political 
responsibility was to be definitely introduced, but the extent 
and scope of its action were to be palpably limited. The 
Indian constitution was to be cut from its old moorings. 
But the final destination of responsible government was to 
be reached only after several intermediate stages had been 
slowly passed. 

The Montford Tteforrns were the earliest of these halting 
. , points. The changes brought about by their 

of*Mn*twie” provisions inevitably resulted in the formation of 
a hybrid structure. An irresponsible executive 
was placed partially at the mercy of a {xipiilar legislature. 
Bureaucracy and democracy were strangely mixed up and 
closely associated with each other. It was an unnatural 
juxtaposition of contraries which was bound to produce 
friction. In fact, the consequences were cleiirly foreseen and 
special weapons wore provided to remove the difficulties that 
were inherent in the working of such an odd combination. 
The Act of .1919 embodied all the peculiarities and imper¬ 
fections that belong to a stage of transition. 

There were three mam concepts on which the new scheme 
was broadly based. Firstly, the central and 
Central and provincial spheres were demarcated and distin- 
aubjects* guislied from each other with greater clarity 

and precision. A larger measure of indepen¬ 
dence was granted to the provinces. The list of central 
subjects contained items which required a uniformity of 
policy and control. The list of provincial subjects contained 
items in which freedom and initiative could with advantage 
be left to local authorities. 

Secondly, the province was considered to be the most 
, suitable unit for beginning the experiment of 

the*provi*nce« self-government. The provincial subjects were 
divided into two groups. The Reserved group 
was to be administered by an irremovable Executive Councu 
as before. “But the I ’ran^erTed group was~given for manage ¬ 
me nt to a new type of oflicials called Ministers, They were 
selected from among the elected members of the provincial 
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Legislative Council and were made fully responsible to that 
chamber for their actions and policy. The Legislative Coun¬ 
cils themselves were greatly enlarged in size and were 
provided with a substantial majority of elected members. 
The franchise for their election was considerably lowered. 
A part of the provincial budget was placed under their 
control. 

Thirdly, an attempt was made to give a more effective 
voice to the public in the conduct of the Central 
tegTslatunr* Government, though no element of resixinsi- 
improved bility was introduced m this sphere. The num¬ 
ber of Indians in the Executive Council was 
increased to three. The central legislature was also consti¬ 
tuted on a more democratic basis. It was given the bicameral 
shape. The upper house was indeed extremely oligarchical 
in character and retrograde in its outlook. But the lower 
house was expected to be more representative of Indian 
political talent. A wider franchise was prescribed for its 
election. A part of the central budget was made subject to 
its vote—an important innovation. The Legislative Assembly 
was given many opjiortunities to expose and criticize the 
attitude of the central executive. 

§4. EVENTS BETWEEN 1919 AND 1935 

The introduction of the Montford reforms synchronized 
with a very inauspicious combination of cir- 
infnd?a*”* ciimstanccs. Tbc infamous and obnoxious 
Rowlatt Act was passed in the teeth of popular 
opposition. It was followed by the proclamation of martial 
law m the l^unjab and the dismal Jallianwalla Bagh tragedy. 
The Muslim public was also considerably agitated over the 
settlement of the Khilafat question. The discontent aroused 
by the Act of 1919 was naturally aggravated in such an 
atmosphere of irritation and anger. In fact, all this varied 
disaffection produced a cumulative effect. It contributed to 
the rise of a mighty political ferment which found vigorous 
expression in the Non-co-operation movement started by 
Mahatma Gandhi in 1920, 

The Eeforms Act was denounced by nationalist opinion in 
India as being thoroughly inadequate, unsatis- 
denounleT* f^^ctory and disappointing. Even the first 
Legislative Assembly, which was composed en¬ 
tirely of Moderates and Liberals, passed a resolution as early 
as September 1921, demanding an immediate revision of the 
new constitution. Three years later, some prominent leaders 
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of the Congress entered the legislatures, and, under the able 
guidance of Pandit Motilal Nehru, the Legislative Assembly 
passed an important resolution. It urged tlie Government to 
convene a Itound Table Conference of Indians and English¬ 
men to formulate a scheme of responsible government for 
India. 

I’hc Government then apjiointed a committee under the 
presidency of 8ir Alexander Muddiman to inquire 
Committee"™*" Working of the Ileforms. Its report was 

not unanimous. The minority was composed of 
influential Indians who had actually worked the Keforms and 
f'ould therefore s^ieak from jiersonal experience about them. 
In a valuable minute of dissent they jiointed out the inlierent 
defects of the mechanism of dyarchy and unequivocally con¬ 
demned the whole scheme. On the other hand, the majority, 
which included Government officials, made certain minor 
suggestions for improving the working of the system. The 
Government tabled a resolution in the Assembly for the con¬ 
sideration of these suggestions. The leader of the Swaraj 
Party moved an amendment to that resolution, reiterating the 
necessity of holding a Round Table Conference. The amend¬ 
ment was carried against the Government. 

The Act of 1919 had provided for the appointment of a 
g. Statutory Commission at the end of ten years 

CommiTtlon i^fter it was passed. The Commission was 

intended to make inquiries into the system of 
government, the growth of education, and the growth of 
responsible institutions in India, and to recommend an ex¬ 
tension, modification, or restriction of responsible government. 
Ordinarily, it would Jiave been appointed some time about the 
year 1930. Hut, in resjionso to the Indian agitation, His 
Majesty’s Government decided to anticipate that date. In 
November 1927 they made the announcement that a Statutory 
Commission under the presidency of Sir John Simon would 
be immediately sent out to India. 

Unfortunately, a step which was intended to pacify Indian 
The boycott only succeeded in producing- just the 

* ^ contrary result. It alienated and embittered 

Indian feeling to a greater extent than before. Parliament 
thought it proper not to include a single Indian in the 
personnel of a Commission which was specially asked to 
investigate into and sit in judgement upon the political 
aptitudes, achievements and aspirations of India. This 
deliberate exclusion was extremely humiliating to Indian 
.self-respect and was keenly resented by all. The Simon 
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Oomiiiission was boycotted even by the Indian Liberals. Its 
report, which was published in 1930, was received with a 
chorus of condemnation. 

In the meantime, there was a change of Government in 
The Labour The Labour Party was established in 

Governm^t office if not in 2 ^ower. Great expectations were 
raised in India on account of its advent. It had 
frequently professed sympathy with Indian ambitions. The 
Labour Ministry soon decided that a Kound Table Conference 
should be convened to discuss the constitutional future of 
India. Indian leaders were invited to paiticqiate m its deli¬ 
berations and to helf) in tlie framing of a suitable constitutional 
structure. 

However, this decision did not convey thi' clear assurance 
tliat the ultimate object of Parliament was to 
Di!wbed*ience Hoiiimion Status on India. Indians were 

Movement ardently liKiking forwaid to a declaration of this 
kind. To them, the realization of that ideal 
was a simjile birthright. It was beyond controversy and 
dispute. Therefore, its deliberate omission from the announce¬ 
ment about tlie liound Table Conference was construed as an 
insult to the Indian nation. The Indian National Congress 
declined to take yiart in its proceedings and launched the Civil 
Disobedience Movement in right earnest. Thousands of 
Indian men and women intentionally broke certain laws and 
thus courted arrest and imprisonment. The country at last 
came to be governed by a senes of ordinances. 

The first Pound Table Conference was ojiened in London 
by King George V in the second week of 
irwln^aci''' November 1930. Its deliberations lasted for ten 
weeks. After it had dispersed, a vigorous effort 
was made in India to bring about a reconciliation and truce 
between the Government and the Indian National Congress. 
Most of the imyirisoned leaders and their followers were 
released. Lord Irwin, the Viceroy, held prolonged conversa¬ 
tions with Mahatma Gandhi and a settlement satisfactory to 
both parties was ultimately reached. The terms of the 
agreement were officially published by the Government of 
India, and the Non-co-ojieration movement was called off. 
Mahatma Gandhi later on proceeded to England to attend the 
second Pound Table Conference which was convened towards 
the end of 1931. 

But, during this interval, an unexpected change had taken 
place in the British political situation. The Labour Party 
was disrupted. A National Government was specially brought 
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into existence to manage an economic crisis. It was predo¬ 
minantly conservative in character and was not 
R.T.C*^°” particularly enthusiastic about India’s political 
advance. There was also another verv disquiet¬ 
ing factor. The differences between Hindus and Muslims 
appeared to be quite irreconcilable. An agreed solution of 
the communal problem was found to be impossible. Nor 
could it be otherwise in the peculiar environment of a con¬ 
quered country in which the will and the interests of the 
supreme overlord are neither inactive nor negligible forces. 
The second Round Table Conference therefore ended incon¬ 
clusively. The communal question was referred to the 
arbitration of the British Prime Minister. 

In the meantime, circumstances m India had taken a 
very unhappy turn. After the return of 
The Communal Mahatma Ciandhi from England at the begin- 
P^nai^Ict* * riing of 1932, the Civil Disobedience Movement 
was revived, and the leader and a number of 
others were sent to jail. The Prime Minister’s award on 
the communal (piestion was published a few months later, 
and the world was staggered by the announcement that 
Mahatma Gandhi had decided to fast unto death as a protest 
against some of its clauses which referred to the Depressed 
Classes. There was naturally a great stir. Hurried negoti¬ 
ations were held behind prison bars and ultimately an agree¬ 
ment was reached. It was embodied in what has been since 
known as the Poona Pact. The Communal Award was 
modified accordingly and the historic fast came to a happy 
end. 

Late in 1932, the third Bound Table Conference was 
The Act of convened in Ijondon. It considered the reports 
1935 ^ ° of various sub-committees appointed previously 
and formulated its own recommendations before 
dispersing at the end of 1932. They were considered by His 
Majesty’s Government, and in March 1933 the latter published 
a White Paper containing their own proposals. These were 
considered by a Joint Committee of both the Houses of 
Parliament m consultation with Indian representatives. 
After the publication of that Committee’s report a bill was 
introduced in Parliament to give concrete shape to the net 
achievement of such prolonged investigations and discussions 
and to translate them into practical reality. The bill was 
finally passed as an Act in September 1935. 

Thus, an eventful chapter in recent constitutional history 
came to a close. Its inordinate length had completely 
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exhausted the patience of Indians. The sending out of the 
Ino d'nate Simon Commission three years earlier than the 
deUy*"* * appointed date was not accidental. It was 
advertised as a special gesture of Parliament’s 
sympathy with the Indian desire for a speedy revision of the 
Montford constitution. 

Yet, by a grievous irony, not less than ten years were to 
elapse before any tangible results of these efforts were actually 
experienced. The tantalizing character of such a long period 
of suspense was disagreeable enough. Unfortunately, it was 
not compensated for by the genuinely superior quality and 
the generous proportions of the final gam. The Act of 1935 
IS full of reactionary provisions and has therefore evoked 
severe condemnation throughout the •jountr}^ 

§5. TWO BRANCUES OF THE INDIAN ADMINISTRATIVE MACHINERY 


Unlike the pre-British conquerors of India, the British 
did not abandon their own country and perma- 
nently settle in the conquered land. To the 
British, Great Britain is the vital centre of all 
activity. That little island is the mighty point of conver¬ 
gence of a vast empire. The British rule over India from 
Britain. The Indian constitutional structure has therefore 


to take cognizance of two distinct entities. One is the country 
which IS to be governed and the other is the nation which 
governs it. Tlie two stand apart from each other. The dis¬ 
tance between them is not only political and racial. It is 
also geographical. 

The ultimate authority is naturally exercised by the 


Two kinds 
of authority 


sovereign master from his own seat and home. 
He appoints an agent to function on his behalf 
and to be in the closest touch with him. In 


this agent are vested the final powers of supervision and 
control. He reflects the opinions and moods of the 

British people. On the other hand, the work of actually 
governing the conquered territory is entrusted to another 

agency. It is constituted by a body of officials who have 

to live and work in India itself. They are the men 

on the s{X)t who are in direct contact with the subject 
population. 

The Indian administrative machinery is therefore divided 


Two branches 
of government 


into two branches. One operates in India and 
is of course much the bigger in size. It is com¬ 
posed of the Government of India and the 


Provincial Governments. The other operates in England and 
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serves as the instrument for enforcing the will of the 
sovereign. It consists of the Secretary of State for India, 
his Advisers and their establishment known as tlie India 
Office. For clear understanding, it is best to make an inde¬ 
pendent study of each group and also to get a correct idea 
of their mutual relations. 
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RELATIONS WITH THE GOVERNOR-GENER VL 

§1. QUALIFICATIONS AND APPOINTMENT 

The East India Company was abolished m 1858. Control 
Creat'on of Indian administration was vested tliere- 

thToVnce* Crown and Parliament of J3ritain. 

For the adequate and efficient fulfilment of 
those responsibilities, a new post of a principal Secretary of 
State was created. To him were transferred all the duties 
and functions that were formerly performed by the Court of 
Directors and the Board of Control. Like all British Minis¬ 
ters, the Secretary of State for India is a representative and 
servant of Parliament. Through him are exercised the 
sovereign powers of that body. 

The Secretary of State must be a member of Parliament, 
sitting either in the House of Commons or m 
^m^ber of House of Lords. On very rare occasions it 
PaHiwnent° happen that he is nominated to that office 

even when he is not a member of either House. 
But it is distinctly laid down that within six months of such 
a nomination he must find a seat for himself in the legisla¬ 
ture. This may be done in two ways. A sympathetic and 
obliging friend may purposely resign his own seat in the 
House of Commons and the Secretary of State may then 
successfully contest the vacancy. Or he may be created a 
peer and elevated to the House of Lords. 

The Secretary of State is not only a member of Parliament 
but is also given a place in its inner council 
He is alto in which is known as the Cabinet. Membership 

the Cabinet of the Cabinet is an exalted political status. Its 

attainment necessarily implies the possession of 
several outstanding qualities. All governmental powers in 
the British democracy are concentrated in the Cabinet. It 
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is an assembly of some of the most eminent, intelligent and 
popular political leaders in the country. They belong to the 
same party and are bound to each other by an aflfinity of 
opinions and principles. The Cabinet can be aptly describ¬ 
ed as the primum mobile of the British constitutional 
mechanism. 

A Cabinet Minister of England may not be a man of 
academic sparkle and erudition. He may not 
Qualities liave mastered the secrets of the art of accumu- 
Minister”** lating wealth. But he must be gifted with 

strong common sense. His mind must be alert 
and his understanding quick and clear. His intellect must 
be excellently trained to grasp essential facts m all their bear¬ 
ings. His vision must be distinguished by living freshness 
and wide comprehension which are generally conspicuous by 
their absence m bureaucratic officials. Ho is not reijuired to 
be an oxiiert in the narrow sense. But he must be able to 
appreciate the services of experts and to assimilate the 
lirecious fruits of their long experience and labour. He has 
not to ojierate the engine but to regulate the direction and 
speed of its journey. 

The fact that the Secretary of State for India is one of 
Qualifications foremost constituents of the British Cabinet 
of the therefore significant. It automatically pre- 

Secretaryof sfTibes the qualities which the holder of that 
]K)st must jiossess Tie must have considerable 
reputation and influence m the public life of Britain. He 
must be closely associated with a political party and promi¬ 
nent in its counsels and leadership. It is not necessary that 
he should have acipiired a first-hand knowledge of India and 
its problems. He is not supposed to have made a fiersonal 
study of the history and geography of India or of its jiolitical 
and economic conditions before he assumes office. His 
general intellectual training and the assistance of experienced 
permanent officials are expected to give him a proper perspec¬ 
tive m the performance of his duties. 

The distribution of portfolios among members of the 
. Cabinet is effected principally on the initiative 
leader of the party in power. It is 
usually done m consultation with the important 
party luminaries. The maximum of efficiency is aimed at in 
selecting different individuals for different tasks. The choice 
of the Secretary of State for India can be said to be made 
chiefly by the Prime Minister after an exchange of views 
with his prominent associates. 
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§2. RESPONSIBILITY TO THE CABINET 

Like all Ministers in the Cabinet, the Secretary of State 
is resjxinsible, in the first instance, to his 
fuIutUm^rh colleagues. He must keep them 

colleague* adequately informed of all new lines of action 
that he may propose to adopt m his departmem,. 
The wider aspects of his policy must be fully explained to 
them and discussed with them. Their assent and supjxirt 
are reijuired for all important innovations. No decision can 
be announced as the decision of His Majesty’s Clovernment 
unless agreement has been previously reached about it among 
the majority of the Cabinet. Then only does it become the 
collective responsibility of the whole unit. 

The Cabinet exists and functions as an indivisible entity. 

Its members profess the same political faith and 
w!th*them** allegiance to the same fxilitical party. 

Idiey are heirs to a common legacy of the same 
traditions and philosophy. Disagreement between them 
would therefore pertain rather to details and degrees than 
to fundamental prmcijiles. However, sometimes the unex¬ 
pected may liapjien. Serious dilferences may arise between 
the IVinie Minister and any of Ins colleagues or between one 
Minister and the rest of the Cabmel. In 19‘23, for instance, 
Mr IVIontagu incurred the intense displeasure of his chief, 
Mr Lloyd (ieorge. As recently as 1935, the angry repudi¬ 
ation by the Cabinet of the Hoarc-Laval Pact was eiinivalent 
to a severe condemnation of the Foreign Secretary, Sir 
Samuel Hoare. 

In such exceptional cases, the only honourable alternative 

. for a dissenting member is to resign his office, 

sequences* must obviously part company with political 

(‘omrades when he has ceased to believe m their 
politics. Both Mr Montagu and Sir Samuel Hoare, in the 
examples quoted above, tendered resignation of their minis¬ 
terial office as soon as a grave divergence was discovered 
between them and their colleagues. The Prime Minister and 
other members of the Cabinet can compel an intractable 
companion to make his immediate exit from the official fold. 
No violently discordant element can be tolerated in the 
innermost council of the state. 


§3. RESPONSIBILITY TO PARLIAMENT 

As has been stated before, the relations of the Secretary 
of State with Parliament are those of servant with master. 
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He is essentially the interpreter of the parliamentary will 
. and the instrument of its authority. His obe- 
to*Parli*ament to that body IS absolute and complete. 

He continues to be in office only so long as 
Parliament desires that lie should do so. Even a faint indi¬ 
cation of Parliament’s disapproval of his conduct is sufficient 
to precipitate his downfall. Any member of that chamber 
can put him (questions. He must supply all information and 
give satisfactory explanations. His actions can be subjected 
to the most searching criticism. In the last resort, he is 


liable to dismissal by a vote of the legislature. 

In consistency with British parliamentary practice, the 
Secretary of State for India, as a member of 
the Cabinet, comes into office with his party 
and goes out with it. The Cabinet works on 
the principle of joint responsibility. It remains in power 
only so long as it enjoys the confidence of Parliament, There 
can be no fixity of tenure under such a system. The life of 
Parliament is prescribed to be five years, unless it is dis¬ 
solved earlier. So the maximum period of office that the 
Secretary of State can enjoy at a stretch is not more than 
five years. In actual practice it is found to be much less 
because it is determined by the exigencies of British 
politics. 


§4. THE UNDER-SECRETARIES AND THE INDIA OFFICE 

The Secretary of State for India, like other Cabinet 
Two astis- Ministers, is helped in his work by two assis¬ 
ts"** tants who are known as Under-Secretaries. 

They are highly placed officials, but their constitutional posi¬ 
tion and their equipment are fundamentally different from 
each other. One fills a political, the other, a bureaucratic 
role. The purposes they serve are not identical but mutually 
complementary. 

In qualifications and status, the Parliamentary Under- 
The Pariia- Secretary is a miniature of his chief. They are 
mentaryUn- similar to each other in almost all respects, 
der-Secre- except in the degree of eminence and seniority. 

The Parliamentary Under-Secretary must be a 
member of Parliament. Whenever possible, he is selected 
from that House of which the Secretary of State is not a 
member. He has to expound the policy and actions of the 
Government on the floor of the legislature and to do all such 
work as may be assigned to him by the Secretary of State. 
He forms part of the Ministry, though not of the Cabinet, 
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and has to accept or to relinquish office according as his 
party decides and directs. In fact, the Parliamentary Under- 
Secretaryship is held by capable and ambitious juniors. It 
frequently serves as a stepping-stone to higher office. 

The Permanent Under-Secretary belongs to a different 
The Perma- Category. He IS not a politician and is debarred 
nent under- from being a member of Parliament. He is 
Secretary official of the Civil Service and is guaranteed 

fixity of tenure during good behaviour. At the end of a 
long and distinguished service m his department, he is 
selected to be its executive head. He controls all the 
secretariat staff and looks to the safety and orderly arrange¬ 
ment of the papers and documents in his charge. The 
liappemngs in his administrative sphere are intimately 
known to him. Information about facts and statistics is 


always ready in his possession. 

The Secretary of State is an intelligent but ignorant 

Hi« usefulness department. He is an ever¬ 
ts use u ness factor in the governmental picture. 

The period of his office is precarious. Under such circum¬ 
stances, the continuity and length of service of the Permanent 
Under-Secretary are of inestimable advantage. He becomes 
an unfailing encyclopedia of expert knowledge which the 
jxilitical superior can always consult with profit. He supplies 
the raw material on which decisions and policies can be based. 
The fixed and the fluctuating are thus happily combined in 
the structure of the administrative system. 

The official establishment of the Secretary of State is 
The Indi kiiown as the India Office. It consists of 

Office persons serving in different grades and occupy¬ 

ing different situations. There are clerks, 
typists, superintendents, accountants, statisticians, etc. Sir 
Malcolm Seton has stated that their total number was about 
320 in his days. Promotion to higher posts comes by 
seniority and merit. The most successful of these civil 
servants can aspire to rise to the position of the Deputy Per¬ 
manent, and finally of the Permanent, Under-Secretary of 
State, It is this secretariat service which keeps the admi¬ 
nistrative machinery constantly and efficiently moving. It 
maintains the continuity of the routine. 


§5. SALARY AND EXPENSES 

The salaries and the office expenses of the Ministers of 
a state would be naturally a charge on its people. Those who 
receive services are expected to pay for them. Such a 
3 
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proposition would appear to be too innocuous and self-evident 
to need any elucidation. Yet, the simple justice 
Parl^menf undoubted fairness of this dictum were not 

accepted and honoured by the British Parliament 
till as late as the Montagu-Chelmsford Eeforms. 

At least after 1858, if not before, the salary and expenses 
of the special Cabinet Minister who was en- 
^**Indi"**** trusted with the supervision of the Indian 
administration should have automatically de¬ 
volved upon the British public. However, Parliament could 
not resist the temptation to continue an old and invidious 
but financially advantageous distinction. Alone of all the 
Ministers of the Crown, the Secretary of State for India was 
not paid from the British exchequer. His salary was not 
directly voted by the House of Commons but was saddled 
on the revenues of India. It therefore came out of the 


pockets of the poor taxpayer of this country. 

This was an application of the principles of business 
accountancy with a vengeance. The expendi- 
^im^atton keeping the Indian estate was debited 

to the estate itself. It was argued that the 
British should not be financially penalized for creating an 
agency to supervise the administration of a conquered coun¬ 
try, Such a convenient profit and loss calculation was of 
course grossly one-sided and offensive. It smacked of the 
old-world colonial doctrine which has long been discarded as 


being short-sighted and vulgar. It must be noted that the 
salaries of the Secretaries of State for the Dominions and the 


Colonies were not thrown upon the Dominions or the 
Colonies but have been paid by England. Indians bitterly 
complained against the galling discrimination of which tliey 
were the helpless victims. 

Mr Montagu proposed the necessary improvement in this 
, unjust and unseemly position. Since the Act 
1919, the salary of the Secretary of State 
for India has been accepted as an obligation of 
the British public and has been provided by it. This does not 
mean that all the expenses of his establishment and office 
are also being incurred by the British people. They are a 
charge upon the revenues of India, but the British Treasury 
makes an annual grant-in-aid towards them to the extent of 
£160,000. 


The Act of 1935 has proposed an interesting but insipid 
change in this arrangement. Section 280 begins by pre¬ 
scribing that the salary of the Secretary of State and also 
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the expenses of his department, including the salaries and the 
remuneration of the staff thereof, shall be paid 
b**th* out of monies provided by Parliament. Unfor- 

of 1935 ' tunately, the hopes created by such a welcome 
beginning are killed by what follows. The 
subsequent clause of the same section goes on to add that 
there shall be charged on, and paid out of, the revenues of 
the Indian Federation, such periodical and other sums, as 
may represent the Secretary of State’s expenses for perform¬ 
ing duties on behalf of the Federation. 

The change thus introduced is purely theoretical and 
, verbal. Today, India bears the expenses of the 

appearancei India Office, and Parliament is pleased to make 
a contribution towards a part of it. Hereafter 
Parliament will bear that burden and will be pleased to 
demand a contribution from India. What matters to India 
is the net amount that she will have to pay. In all pro¬ 
bability, there will be no substantial reduction in the 
biu’den. Therefore, the only achievement of the Act of 
1935 is to bring about an alteration in appearances. It 
effects a constitutional somersault which is as amusing as 
it is ingenious. Without probably affecting the existing 
monetary commitments, it transforms the present reci¬ 
pient of the grant-in-aid into a donor who is privileged to 
make it! 


§6. POWERS AND FUNCTIONS 

To the Secretary of State is entrusted the duty of 
managing those departments of the Government 
R®*M'***f * j India which have to function in England. 
Report” ** 'I'he Montagu-Chelmsford Keport has described 
his powers as they existed when the Keport 
was written. They were extremely comprehensive in range 
and included every important item. Legislation, taxation, 
debts, public works, the Services, were all within his juris¬ 
diction and subject to his scrutiny. 

The Act of 1919 also distinctly stated that the Secretary 
of State may superintend, direct and control all 
*htfAcfof^ acts, operations and concerns, which relate to 
19*19 * ” ^he government or the revenues of India. All 
grants of salaries, gratuities and allowances, 
and all other payments and charges, out of or on the revenues 
of India, required his sanction. This power was to be 
exercised subject to the other provisions of the Act and rules 
made thereunder. 
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The Act of 1935 has introduced a new constitutional 
structure. The British Indian provinces have 
b**th* A been shaped into autonomous units. At a later 

of 1935 ^ stage, these units and the Indian states will be 

joined into an All-India Federation under the 
British Crown. The principle of political responsibility will 
be introduced in the Federal Government to a certain extent. 
Theoretically speaking, all this change is of vital importance. 
It demands and implies not only relaxation of control by 
the Secretary of State but a fundamental alteration in the 
status of the Covernments in India. They now derive their 
{X)wer directly from the Crown of lilngland. It is no longer 
correct to describe them as mere agents of the Secretary of 
State, even thougli he still continues to be their official 
superior. 

Sections 278-84 of the Act deal with the Secretary of 


State, his advisers and his department. They 
in"th«rAct**” contain fairly elaborate provisions concerning 
several points In none of them, however, is 
his former power of sui>eiTiitendence, direction and control 
specifically embodied. The omission may be in accord with 
the elementary principles of federal polity. It may have 
some value in pure theory. But the practical utility of this 
constitutional negation will be inevitably very small. Fjven 
such a smart academic nicety will not derogate appreciably 
from the existing jxiwers of the Secretary of State. 

Sections 14 and 54 of the Act clearly lay down that 
Extent of the '^^^’^Gver the Governor-General or the Governor 
Secretary of is ‘ required to act in his discretion or to exer- 
State’s autho- cise his individual judgement, he shall be under 
the general control of, and comply with such 
particular directions, if any, as may from time to time be 
given to him ’ by the Secretary of State and the Governor- 
General respectively. 

Even a cursory perusal of the Act will show that the 
number of occasions on which and the purposes 
will*be•tiUwhich, these authorities are required to act 
wy great their discretion or to exercise their individual 

judgement is pretty large. No important sub¬ 
ject has been denied the opportunity of sublimation by the 
purifying touch of those autocratic powers of the executive 
head! Defence, external relations, the I.C.S., the Indian 
Police Service, the Federal Railway Authority, the Reserve 
Bank of India and the all-embracing special responsibilities 
of the Governor-General and the Governor, are all subject 
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to the control and supervision of the Secretary of State. 
In fact, his views and attitude can affect the whole sphere 
of Indian polity. 


§7. RELATIONS WITH ADVISERS 

The Secretary of State was given tlie assistance of a 
Council by the Act of 1858. Since then it was closely 
associated witli liim m the work of Indian governance. The 
Act of 1935 has abolished the India Council. Its place has 
now been taken by a new body called the Secretary of State’s 
Advisers. 

The relations of the Secretary of State with his Advisers 
Unhampered clearly defined in the Act. It is entirely 

authority of in his discTotioii whcthci to coiisult or not to 
the Secretary eoiisult them Oil any matter. He may call a 
° meeting of all of them, or of only some of 

them, or may take the opinion of any one of them indivi¬ 
dually. Even when their advice is sought and given, the 
Secretary of State is at liberty to accept or to reject it. 
The view of the Advisers is binding on him only m respect 
of matters which concern the superior Services in India. 
The authority of the Secretary of State is thus practically 
unhampered in spite of the existence of the body of Advisers. 


§8. RELATIONS WITH THE GOVERNOR-GENERAL 

The Secretary of State is the agent of the Crown and 
The Secretary ]lritam. As siicli lie is invested 

of Stale is with Supreme authority over the Indian Govern- 

di»tinctly iiicnt. He IS answerable to Parliament for the 

superior mistakes and misdeeds that may be noticed in 

the operation of the department in his charge. It is his 
duty to adjust the tone and manner of Indian governance 
so as to hannonize them with the wishes and sentiments of 
Parliament. He is the link between the British people and 
the Indian bureaucracy. Naturally, he stands higher than 
the highest official who rules over India in royal pomp and 
magnificence. The Governor-General in Council is required 
by law to pay due obedience to all such orders as he might 
receive from the Secretary of State. 

Legally speaking, therefore, the position is clear. In case 
of a conflict between the Secretary of State and 
pofition^ the Governor-General, there is no ambiguity 
on the question as to who should yield. The 
Secretary of State’s dictation is final. The Governor-General 
has either to accept his superior’s mandate, or in the 
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alternative, to resig-n his office. Theoretically, therefore, no 
deadlock can arise between the two authorities because they 
are not co-ordinate. Even such an able and aggressive 
Viceroy like Lord Curzon had to bow to the relentless logic 
of this constitutional definition. And strangely enough, his 
resignation was destined to be provoked by the unyielding 
attitude of that very Ministry which, being composed of his 
friends and partisans, had taken the unprecedented step of 
sending him out as Viceroy for a second time, in recognition 
of his splendid services. 

However, an enunciation of this legal relationship does 
not, by itself, give an adequate idea of the 
JoStioS*** whole picture. It misses a very important 
aspect of the practical truth. It leaves unsaid 
what actually and emphatically exists even in the absence of 
law or in spite of it. Circumstances dictate their own con¬ 
ventions and codes which contribute substantially to the 
shaping of realities. They must be as fully understood as 
the letter of the law itself. 

It must be remembered that the Governor-Ceneral is 


The Governor- ^pccia-lly sent out from England to act as the 
General it head of a Vast bureaucratic Government. His 
the man on selection is made from the same higher strata 
thetpot intellectual and political life of. England 

from which the Secretary of State is also drawn. He is 
the man on the spot in India and is in direct charge of its 
huge administrative machine. It is he who is faced with 
the difficulties of its working and who has to grapple with 
them with tact and firmness. The responsibility of main¬ 
taining peace and order and the duty of conducting the 
complex operations of government in the vast Indian empire 
lie heavily on his shoulders. 

On the other hand, the Secretary of State is separated 
by distance from the actual scene of the exercise 
^*Sfate authority. He has no personal touch 

faraway with either the Indian official or the Indian 
citizen. As a member of the Cabinet, his atten¬ 
tion is likely to be as much preoccupied with the problems 
of British politics as with those of Indian administration. 
His constant interference with the work of Indian officers 


would be, in the graphic analogy of the Indian proverb, 
like driving sheep on the ground from the altitude of the 
camel’s back. It would be physically impossible for the 
Secretary of State not to allow a certain degree of indepen¬ 
dence to the views and the actions of the Viceroy. 
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The intensity of his control would, of course, vary with 
the intensity of the interest taken in Indian 
IWliament affairs by members of Parliament. If the 
House of Commons is very keen about knowing 
things in India and about influencing their course, the 
Secretary of State will have to be particularly active and 
vigilant. If, on the other hand, the British masters choose 
to remain quite apathetic and uninterested, their servant 
naturally tends to be a little indifferent and non-interfering. 

There is also another factor of what is known as the 
personal equation between the Secretary of 
«qultlo^ State and the Governor-deneral. Much depends 
upon the relative strength of these men. The 
more energetic and forceful of the two personalities will 
naturally carry the day. Aggressive secretaries like Lord 
Morley enunciated and acted upon the doctrine that the 
Government of India were merely the agents of the Secretary 
of State. On the other hand, it is easily conceivable that 
some brilliant and capable Viceroys have successfully domi¬ 
neered over the Secretaries of State. If the two authorities 
prove to be equals of each other in gifts and influence, a 
clash may sometimes occur. The Governor-General has 
then to yield and acknowledge the superiority of the Secretary 
of State. 

After all, the difference between two such very high 
dignitaries can be one only of degree. It is 
OTly*of de*rce created only for ensuring that the constitu- 
yo egree come to a standstill as 

a result of insurmountable difficulties. Otherwise, they are 
essentially co-workers and companions, standing on the same 
elevated platform, but with a little variation of the levels. 
The status of superior and .subordinate has not that signi¬ 
ficance in their mutual relations which it invariably and 
rightly has in the lower official world. 
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THE INDIA COUNCIL AND 
THE SECRETARY OF STATE’S ADVISERS 

A. The Council of India 

§1. REASONS FOR ITS CREATION §2. INDIAN CRITICISM OF THE 
COUNCIL 

§1. REASONS FOR ITS CREATION 

By the abolition of the East India Company in 1858, a long- 
Ignorance of standing; connecting link between England and 
the Secretary India was filially removed. It created a jier- 
of State about ceptible gap in administrative arrangements, 
Indian affairs pjirticularly becaiiso of the disappearance of the 
Court of Directors. The newly created Secretary of State 
for India was not selected to Iiold his office because of his 
special knowledge of Indian affairs. More often than not, 
he was totally ignorant about them. He therefore required 
considerable assistance and guidance in the discharge of Ins 
duties. The need was all the greater because of the peculiar 
political circumstances in which India was placed. 

This conquered country, unlike the Dominions, was 
governed from top to bottom by a foreign 
r?*hts*^**seif bureaucracy. The people of India had not the 
government" slightest coiitrol ovei' the government of their 
country. They were permitted to enjoy the civic 
privilege of being compelled to pay taxes and to obey laws. 
But they could not presume to sit in judgement u|)on those 
potent manifestations of an infallible bureaucratic wisdom f 
There were no representative legislatures to voice popular 
feelings, to enact laws, to vote expenditure, and to direct 
the administrative system. 

It therefore became very necessary to provide some other 
Check was re- effective check on the actions of Government 
quiredover officers. Obvioiisly, they could not be allowed to 
the bureau- reigii ill uiibridled authority. That would have 
been detrimental as much to the interests of 
England as to those of India. Even an irresponsible bureau 
cracy must be ultimately responsible to some superior control. 
Otherwise, there is great danger of its deteriorating into a 
pernicious tyranny. The Secretary of State was therefore 
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called upon to superintend the policies and the details of the 
Indian administration to a very great extent. Every im¬ 
portant item of legislation, executive action, and finance was 
required to be submitted for his previous sanction. 

The proper performance of such an elaborate duty imposed 
Men with heavy responsibility on the Secretary of 

Indian expc- State. He was a curious combination of power 
rienceap- and Ignorance. It was prudent to take the pre- 
fnd?a^ouncn* *2aution that his final decisions were not vitiated 
by a lack of proper relation to realities. Hence, 
the Council of India was formed. It was composed of persons 
who had to their credit long years of service in India, and 
bad retired from re.sponsible positions. A select and first¬ 
hand Indian experience was thus feathered toj^ether as an 
active hel[) and enlightenment to the Secretary of State. He 
was expected to benefit not merely by division of labour but 
by a valuable accession of knowledge. 

There was another incidental consideration of some 
importance. Just as it was hazardous to leave 
thVsecretar Indian bureaucracy to its own uncontrolled 

of*Stat"* judgement, so also it was a little undesirable to 
allow the Secretary of State to have unrestrain¬ 
ed authority in an extensive administration with which he 
was not iiersonally familiar. His exercise of that authority 
had to be prevented from develojiiii'^ into a mild type of 
political absolutism. He was, of course, responsible to Par¬ 
liament. But that august body was not likely to get itself 
involved in his daily routine. The India Council could be 
jierhaps conceived as a limited constitutional restraint on his 
superior powers, without diminishing in any way Ins pre¬ 
eminence and prestige. 

The Council was essentially an advisory body, and the 
Secretary of State was emjiowered to set aside 
reT^ectofthe opinions if he felt unable to accept them. 
Servtce*° * ^oly 111 one important respect, its authority was 
obligatory and real. The concurrence of a 
majority of the Council was required for making rules and 
regulations for the Services regarding their recruitment, con¬ 
ditions of service, pay and allowances, conduct and discipline, 
etc. This provision conveyed a comforting assurance to the 
young British entrant in the Indian Services that his rights 
and privileges were completely safeguarded. They were kept 
beyond the caprices of British party politics and entrusted 
to the vigilant and benevolent custody of his senior brethren 
in the same fraternity. 
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§2. INDIAN CRITICISM OF THE COUNCIL 

Indian politicians were always very critical of the India 
Council and urged that it should be abolished 
altogether. They felt that it served no useful 
purpose and was positively injurious to the 
interests of India. 

From the Indian point of view, the composition of the 
Council was extremely unhealthy. An assembly 
of the retired members of the Indian Services 

composition i i i 

may prove to be a store-house of valuable in¬ 
formation. Unfortunately, it may also represent a mis¬ 
chievous concentration of reactionary opinions and ideas. A 
conservative outlook is almost an inseparable feature of the 
bureaucratic mind. It worsens into diehard obstinacy and 
gross intolerance if the bureaucracy is not required to live 
in the salutary fear of the popular will. Indians naturally 
disliked the association of the Secretary of State with such 
a retrogade influence. If, by chance, he happened to be a 
man of some liberal ideas, the weight of tlie India Council 
would be cast in just the opposite direction. 

There was also another vital argument. The grant of 
Incompati- political rights to India necessarily implies the 
bility with the witluliawal of British control over this country, 
ideal of »elf- A. self-governing India and a body like the India 
government (^'ouncil, With its special powers and veto, could 
not really go together. It was an incongruous combination. 
As the status of India comes into closer approximation to the 
status of the Dominions, interference in Indian affairs by 
Councils and even by Secretaries of State from outside must 
cease. The India Council was not condemned merely 
because it was a worthless and costly superfluity which in¬ 
volved an avoidable waste of money. Its existence was 
fundamentally repugnant to the very concept of political 
freedom which it is the keen aspiration of India to achieve 
at an early date. 

B. The Secretary of State’s Advisers 

§1. REASONS FOR APPOINTMENT §2. CONSTITUTION, QUALIFICA¬ 
TIONS AND FUNCTIONS §3. THE N.ATURE OF THEIR INFLUENCE 

§1, REASONS FOR APPOINTMENT 

The Act of 1935 takes an apparently momentous decision 
in regard to the India Council. Clause 8 of section 278 lays 
down that the India Council should be dissolved. Effect was 
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given to that provision on 1 April 1937, and it has been 
announced that the Secretary of State has 
the'in'd'a*” appointed Advisers as prescribed by the Act. At 
Councir present their number is nine, though in course of 
time it must decrease to the limits mentioned 
in the Act. The impression may be created that at least in 
respect of the abolition of the India Council, the wishes of 
the Indian people have been fully complied with. It is 
necessary to emphasize that such a notion would be quite 
erroneous and misleading. The reform that is introduced is 
not so sweeping and so complete as an unwary observer may 
be led to imagine. 

The Act does not contemplate the transfer of all control 
No complete India from the Jlritish to Indians. The 

trantferof old Constitutional logic therefore continues to 
power to persist unabated. As long as parliamentary 
authority is maintained over the Indian Govern¬ 
ment to any extent, the Secretary of State cannot be relieved 
of all his administrative responsibilities. It naturally follows 
that he cannot be deprived altogether of the advice of experts 
who have a personal knowledge of Indian conditions. If the 
India Council is abolished in deference to Indian wishes, a 
substitute has been created to perform its functions. The 
new body consists of persons who are known as Advisers to 
the Secretary of State. 

§2. CONSTITUTION, QUALIFICATIONS AND FUNCTIONS 

Appomtment : The Advisers will be appointed by the 
. . Secretary of State. 

andVtatu«°” Number: Their number is to be not less 
than three nor more than six as the Secretary 
of State may from time to time determine. A person who 
before the inauguration of provincial autonomy was a member 
of the India Council—that is before 1 April 1937—may be 
appointed as an Adviser to hold office for such period less 
than five years as the Secretary of State may think fit. 
This explains how the existing number of Advisers who have 
been recently appointed exceeds the statutory maximum of 
six. 

Qualifications ; At least one half of the number of 
Advisers must be persons who have held office for at least 
ten years under the Crown in India. They must not have 
last ceased to perform official duties in India under the Crown 
more than two years before the date of their appointment as 
Advisers. In practice, they will be persons who have occupied 
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exalted stations in the Indian hierarchy and have retired 
after a long period of service in varied capacities. It is also 
ensured that their ex{)erience should be quite recent and fresh 
so that the standards of judgement that they adopt do not 
become out of date. The Advisers are not capable of sitting 
or voting m either House of Parliament. 

Tenure ; The term of office of an Adviser is to be five 

years, and he will not be eligible for reapjxiintinent. He will 

be at liberty to resign his office at any time, and the Secretary 
of State may remove him on grounds of physical or mental 
infirmity. 

Salary : Each Adviser gets a salary of .^1,350 a year. 

If any of them is domiciled m India at the time of appoint¬ 

ment, he will get an additional subsistence allowance of TOGO 
a year. It is a w'elcome financial relief to Indian members. 
They are required to kee]) two homes, one in India and the 
other in England. Their expense.s are naturally heavier 
than those of Englishmen living in England. Money for this 
expenditure is to be provided by Parliament. It will no 
longer be a burden mxm Indian revenues. 

Functions ; It will be the duty of the Advisers to advise 
the Secretary of State on any matter relating to India on 
which he may desire their advice. The powers conferred on 
him with regard to the Services (Part X of the Act) are not 
exercisable by him except with the concurrence of his 
Adviseis. Members of the Services in India are therefore 
assured of adequate protection for their special rights and 
privileges. 

Status : It will be m the discretion of the Secretary of 
State whether or not he consults with his Advisers on any 
matter, and if so, whether he consults with them collectively 
or with one or more of them individually. He also decides 
whether to act or not to act m accordance with any advice 
given to him by the Advisers. The superiority and indepen¬ 
dence of the Secretary of State are thus emphatically brought 
out. Even the corporate idiaracter of the Advisers is dispensed 
with. 

§3. THE NATURE OF THEIR INFLUENCE 

It will be easily seen that there is no fundamental 
difference between the Advisers and the India 
powerl Council which they have supplanted. The whole 

basis and purpo.se of the two bodies is the same. 
The only real power which the Advisers, like their predeces¬ 
sors, can be said to possess is in regard to rules and regula- 
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tions about the Services. Otherwise, under the dominating 
personality and status of tlieir parliamentary chief, their very 
existence may come to be completely eclipsed. They are 
liable to be entirely ignored by the Secretary of State even 
when momentous decisions are required to be taken by him. 

Thus, though the India Council as such has disappeared, 
They deserve ^ ^erv substantial shadow, bearing a close 
to be resemblance to the original, will persist as its 

abohihed successor. All the criticism that has been direct¬ 

ed against the India Council also applies to the substitute. 
The latter’s veto in the matter of the Services is paradoxical 
and vexatious when political ]X)wer is supposed to have been 
transferred to responsible Indian Ministers. In fact, the 
body of Advisers, like the India Council, cannot help deve¬ 
loping into a respectable rendezvous for the forces of reaction 
and antagonism towards India’s political advance. Their 
influence will be unde.sirable and mischievous. The .sooner 
such anachronism vanishes fi'om the Indian constitutional 
picture, the better it will be for India. 
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THE HIGH COMMISSIONER FOR INDIA 

A. Introductory 

§1. THE STATE AND ITS FUNCTIONS §2. ITS MATERIAL REQUIRE¬ 
MENTS §3. ITS PURCHASES AND NATIONAL INDUSTRY §4- THE 
GUIDING PRINCIPLE IN FOREIGN PURCHASES 

§1. THE STATE AND ITS FUNCTIONS 

The post of the Hig'h Commissioner for India was created 
for the first time by the Act of 1919. There is 
featare”* striking peculiarity of this important office. 

In the considerations which have led to its 
creation, politics and economics are closely woven together. 
The High Commissioner’s duties are partly political and 
partly commercial. It is necessary to understand the full 
significance of such an interesting combination. A very brief 
reference must be made for that purpose to the nature and 
functions of the state and to the purjxise of its existence. In 
that theoretical background alone can be properly appreciated 
all the vital implications of this provision. 

There is an old saying that man is a social animal. It 
is his natural instinct to live in association with 
■ocUil'aniinal others. Groups and communities therefore come 
to lie automatically formed. The individuals of 
whom they are composed have to accept several restrictions 
on their absolute freedom. All human activity, in the last 
analysis, is an effort to satisfy wants. They may be physical, 
intellectual, emotional or spiritual. It is found by experience 
that the satisfaction of those wants becomes comparatively 
easy when man lives in society. 

A more developed and organized form of such a society 
is known as a nation or state. It does not 
of the^\a'te consist of a miscellaneous mass of men, women 
and children, collected together at random. It 
is not merely an arithmetical sum total of a certain number 
of human beings. On the contrary, the citizens of a state 
are bound to each other by ties of common traditions, com¬ 
mon interests and common objectives. The state embodies 
a distinct collective personality. It transcends all its consti- 
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tuents and serves as a valuable fountain of life to them. In 
fact, it is an essential foundation of human civilization. A 
wise citizen is therefore as keen and earnest in preserving 
the larger social whole of which he is a part, as he is in 
preserving himself. 

The functions of the state are twofold. Negatively, it 
must prevent and repel foreign invasions and 
of^theTiate*** suppress internal rebellions. All attempts to 
harm or to destroy either the individual or the 
community must be sternly punished. Positively, the state 
can be turned into a mighty engine of popular advancement. 
It can create public utilities of various kinds. Industrial, 
commercial, educational and cultural projects can be under¬ 
taken by state initiative and successfully worked by the state 
agency. 


§2. ITS MATERIAL REQUIREMENTS 

For the proper performance of these negative and positive 
functions, the state naturally requires a huge 
a amount of material goods of diverse types. The 

activity* army, the navy and the air force have to be 

equipped on an extensive scale. They have to 
be supplied with an abundance of food and clothing, arms 
and ammunition, mechanical contrivances of numerous kinds, 
warships, submarines, airships and hundreds of other articles. 

The state also constructs roads and railways, big irriga¬ 
tion works, telegraph and telephone systems and wireless 
broadcasting stations. Sometimes, it may undertake stupen¬ 
dous engineering enterprises like the reclamation of land 
or the harnessing of the energy of a waterfall. It may 
establish banks and instal industrial plant for the purposes of 
production. It has also to organize schools, colleges, univer¬ 
sities, and other nation-building departments like those of 
agriculture, public health, etc. 

All this wide activity involves utilization of an immense 
mass of commodities of different descriptions. 
Pap^r, pencils, ink and every other kind of 
requires stationery materials, typewriters, bicycles, motor 

cars, oil engines, steam rollers, tractors, elec¬ 
trical goods, chemicals, medicines, printing machinery and 
a great variety of other articles are required for the daily use 
of the servants of the state. The nation in its collective 
aspect is thus one of the biggest customers for the indus¬ 
trial and commercial products which the modern world can 
produce. 
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§3. ITS PURCHASES AND NATIONAL INDUSTRY 


The question naturally arises as to how these imperative 
needs of the state should be satisfied. When 
nationat**°* answer IS attempted to such a question, a 

iiTd'ustries consideration of f^reat importance immediately 
presents itself. It is a truism to say that the 
material prosperity of a country dejiends upon the growth 
of its commerce and industry. This growth has to be 
specially encouraged when a country has lagged behind in 
the oconoma; race. Now, indiLstries can come into existence 
and can flourish if their products are quickly taken up and 
consumed. If tlie output of an industrial plant is continually 
dispo.sed of, progre.ssive betterment of quality and cheaiiening 
of prices are simultaneously effected. 

The state as a great buyer can give a powerful impetus 
either to the starting of new industries in its 
territory or to the development of the older 
patronage oiies that already exist. Its demands can create 
centres of supply within the country. Such a 
process may perhaps appear to be a little ex|x^nsive in the 


beginning. But it is bound to be beneficial in advancing and 
safeguarding the permanent interests of the community. Big 
industrial concerns, established on .sound foundations, would 
be constant producers of material wealth. They would make 
a solid contribution to a nation’s progre.ss and happiness and 
also substantially help in its defence. 

Tlierefore, the collective personality of the nation should 
contrive to satisfy the enormous ma.ss of its varied wants 
in a cleverly organized manner. The process of their 
satisfaction should be inseparably linked with the creation 
of the very springs of national prosperity within the terri¬ 
tory of the nation. Protective tariffs and bounties are, of 
course, introduced to achieve the same end. But apart 
from them, the state can easily try to build up the sinews 
of its economic life in the normal fulfilment of its 
obligations. 

It must be further emphasized that in a nationalistic 
world every nation must inevitably aim at the 
sufficiency ideal of self-suflficiency. It must cultivate the 
means of its own defence and protection. When 
every state is a potential enemy of every other state, 
dependence upon others for the supply of any basic com¬ 
modity is highly perilous. For the very safety of a state, 
it IS quite essential that its necessities should be supplied 
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from its own resources and by its own people in as great a 
measure as possible. 

§4. THE GUIDING PRINCIPLE IN FOREIGN PURCHASES 

However, it may happen that certain goods may not be 
available in one’s country. Their manufacture 
rrom**abrMd impossible on account of insuperable 

difficulties created by the national environment. 
Such articles have then to be necessarily purchased from 
outside. The principle of such an unavoidable purchase is 
as obvious as it is simple. The maximum amount of satis¬ 
faction has to be obtained at the minimum cost. Goods 
have to be bought m that market which sells the required 
quality at the cheapest rates. 

The choice of the purchasers in such instances is not 
confined to the produce of a particular country. 
It is determined by the most favourable advan- 
tage that may be offered to him in the matter 
of price and delivery by different dealers. There will be 
keen competition among manufacturers of the whole world 
for securing his orders. Without sacrifice of ipiality, he will 
get an opixirtunity to receive tenders of quotations which will 
be the lowest practicable. Excessive and unnecessary ex¬ 
penditure will thus be avoided. 

B. The Position in India 

§1. LARGE REQUIREMENTS OF THE INDIAN GOVERNMENT §2. THE 
METHOD OF PURCHASE AND ITS DEFECTS §3. APPOINTMENT OF THE 
HIGH COMMISSIONER FOR INDIA §4. PRACTlC.VL RESULTS §5. CHANGE 
MADE BY THE ACT OF 1935 

§1. LARGE REQUIREMENTS OP THE INDIAN GOVERNMENT 

The Indian Government, like all other Governments, are 
in urgent need of large quantities of a variety of 
articles. In fact, their demands are quite heavy 
Government because the Indian sub-continent is so huge in 
size and is inhabited by a large population. It 
is very necessary to formulate and to adopt a definite and 
far-seeing policy in the matter of these purchases. Unfortu¬ 
nately, the outlook of the Indian Government has not 
been genuinely nationalistic. They have not felt the thrill 
of the natural ambition to accelerate India’s material pros¬ 
perity by a sedulous exploitation of every suitable 

opportunity. 

4 
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Crores of rupees are annually spent by the Indian Govern¬ 
ment in obtaining goods for the satisfaction of 
of^crorel'of wants. But their plenary authority has 

rupeT*** ° been employed in devising rational means 

for the co-ordination of that expenditure with 
the rise and spread of industry in India. It is the Indian 
taxpayer’s money that is utilized by the Indian Government. 
In the very acts of purchase and sale of which they are the 
potent instruments, that money can be made to give vital 
sustenance to the Indian manufacturer and producer, whether 
actual or potential. 

India is a land endowed with an abundance of natural 
resources. It also possesses plenty of inan- 
Need foran power. These two valuable assets require to 
policy **** intelligently organized to form a jiroductive 

combination. The results of such a uniting 
process would be marvellous. The economic and moral 
fabric of the community will be immensely strengthened if 
the community’s services are deliberately reipiisitioned for the 
satisfaction of the community’s wants. No force could be 
more powerful and more elevating for the mobilization of a 
country’s creative gifts and their robust consolidation than 
the collective will of its people. If the Indian Government 
w’ere popular and patriotic, they w^onld instinctively pursue 
such an ideal with vigour and enthusiasm. 

However, the fhitish bureaucracy wdiich rules over India, 

, and its British masters who control the Indian 
indIffTrTnee* f^ovemiuent from their own i.sland home, have 
been of a different mind. They have not showed 
any eagerness to think on the subject of India’s store 
purchase in terras of the material advancement of India. 
Orders for goods worth crores of rupees are being placed 
year after year outside the country. Bills for their value, 
bloated as they are by the grandiose profits of foreign 
manufacturers and of a number of foreign middlemen, are 
being continuously paid by the poor Indian. No deliberate 
attempt has been made to turn this vast expenditure into 
an effective instrument for the industrial rehabilitation of 
the country. Nothing is more tragic in the history of modern 
India than this lapse on the part of its rulers. 

§2. THE METHOD OF PUnclIASE AND ITS DEFECTS 

Foreign articles required for the Indian Government are 
generally manufactured in Fjurope and America. It was 
therefore considered convenient to arrange to buy them in the 
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biggest commercial centre of the world, namely London. The 
Government naturally required an agent and 
m^e*in** representative to act on their behalf and m 

London accordance with their instructions in that busy 

metropolis. To him could be sent a list of their 
requirements time after time, and he could be exjiected to 
procure aJl the necessary articles on the most favourable 
terms. It would appear to be only in the fitness of things 
that this agent should be entirely a servant of the Indian 
Government, subject to their commands and an instrument 
of their will. 


But the 

The Secre¬ 
tary of State 
aa an agent 


actual practice devekqied (luiie differently. The 
Secretary of State and bis office are located in 
London. He is in control of the Indian Govern¬ 
ment and IS 111 close and constant touch with 
their nn{K)rtant activities and problems. It 


inevitably happened that he took over the work of purveying 


to the needs of his Indian subordinates. Whenever the latter 


desired to purchase particular goods, they were asked to com- 
rnumcate with the Secretaiy of State. He undertixik to 
perform all the agency functions on their behalf, and to make 
available to them the different kinds of goods for wdiich they 
had indented. 


The institution of such a system was very unfortunate 
from the Indian point of view. The Secretary 
«ble"*****' State is the political superior of the Govern- 

combination meut of India. His actions and orders cannot 
be questioned by the latter who have to carry 
them out loyally and ungrudgingly. The commercial agent 
of the Indian authorities thus turned out actually to be a 
master who dictated and commanded and not a servant who 


(piietly obeyed. He was not resjxm.sible to those whose 
money he had the opjxirtunity to spend. On the contrary, 
he controlled their judgement and discretion and could direct 
their expenditure m particular channels. It was a (|ueer 
instance of the topsy-turvy in political and administrative 
relationships. 

It must be further remembered that the British conquerors 
of India, unlike their predecessors, are also 
"leat captains of industry. They were the 
yrowth* pioneers of the Industrial Revolution, and they 
have brought a phenomenal increase in their 
industrial and commercial production. Now, the prosperity 
and the very existence of an industry depend iqxin the 
unrestricted sale of output. If the mass of goods and 
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commodities that it contributes is not quickly disposed of, the 
whole mechanism would come to a standstill and decay. It 
IS therefore of vital importance to all producing nations that 
they should endeavour to capture extensive markets for the 
absorption of their products. 

Britain was blessed by an exceptionally fortunate coin¬ 
cidence in this respect. The development of its 
of the'empire ii^dustry was accompanied and followed by the 
growth of its vast empire. Exactly when its 
capacity to produce a huge quantity of manufactured articles 
had reached a respectable limit, it acipiired immense areas 
which could serve as lucrative fields for commercial 
expansion. 

England’s mastery over a richly endowed and thickly 
populated country like India was established at 
oHn'dia****" juncture. It was simply inconceivable 

to the Englishman of those days that the people 
of this conquered land could be allowed to govern them¬ 
selves. He therefore kept control over its administration in 
his own hands. The Dominions, of course, were in a differ¬ 
ent category. They were largely composed of British com¬ 
munities and were deemed to be perfectly entitled to enjoy 
the privileges and liberties which are traditionally associated 
with the British race. 

The Secretary of State is completely subordinate to the 
wili of the British Parliament, 'rhe industrial 
th^*"ndu* rLl commercial magnates of his country are 

magnate*Strongly represented in that sovereign body. 

They naturally influence his decisions and policy 
to a very great extent. Nor can their attitude be purely dis¬ 
interested and impartial. As mighty producers, they would 
be vigorously pursuing every exjiedient to increase the export 
of their goods. 

In view of this particular psychology of big business and 
its assiduous search for stable and extensive 
markets, Britain’s political domination over 
g^ds India would appear in an altogether novel and 

attractive light. It could be revealed to possess 
the enormous potentialities of a magnificent weapon of econo¬ 
mic prosperity. The mechanism of Indian governance could 
be so manipulated that the utmost possible financial benefit 
might be derived from it by the British manufacturer and 
trader. 

Tlie fear was widely entertained that India’s interests 
as a buyer were not quite safe in the hands of the Secretary 
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of State. It was strongly suspected that he was successfully 
pressed to give preference to British goods at higher cost even 
when exactly the same quality was available outside Britain 
at lower cost. Ills own inclinations also lay in the same 
direction. 

This meant the infliction of an unnecessary monetary 
loss on India. It imjiosed a thoroughly unjusti- 
fled drain of its wealth merely for the sake of 
to India ^I'^tifyiiig and profiting the con(|ueror. The 

position was exasperating to the Indian mind 
because it added the pangs of insult to a grave injury. 

It was not very likely that the authorities in India, who 
were all ilritish, would heartily dislike an injustice of such 
a flagrant tyjie. But even if they did, they were power¬ 
less to prevent it. They could not question the discretion 
of the Secretary of State. The combination of the consti¬ 
tutional superior and the commercial agent was extremely 
formidable. 


§3. APPOINTMENT OF THE HIGH COMMISSIONER FOR INDIA 

The definition of India’s political goal in August 1917 
and the introduction of the Montford Beforms 
Reforim"°” two years later created a new situation. Those 
events were illustrative of a distinct change in 
the angle of vision of the British people. The Crewe Com¬ 
mittee recommended a bold departure from the grossly unfair 
system which gave rise to suspicions and fears in the Indian 
mind about the intentions and actions of the Secretary of 
State. The self-governing Dominions of the British Empire 
apjxiint their own officers in London for the transaction of 
commercial and also political business. They are known as 
High Commissioners. India was denied the privilege of 
appointing such an officer. The performance of its agency 
functions was usurped by the Secretary of State. 

The omission was corrected by the Act of 19] 9. Matters 
were set right, at least theoretically, by India 
oMhelnlTh”* being allowed to appoint its own High Commis- 
Commitsloner sioner. He and his office are stationed in 
London. His selection is made by the 
Governor-General in Council, and his salary is paid out of 
Indian revenues. He is believed to be entirely a servant of 
the Government of India, amenable to their discipline and 
subject to their supervision and instructions. The tenure of 
his office is usually five years. The office has been generally 
held till now by very senior and highly placed members 
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of the Indian Civil Service such as Executive Councillors of 
the Governor-General. 

The High Commissioner has to perform all those agency 
functions for the Government of India which 
^f“*p** were formerly performed by the Secretary of 

State. It IS his principal duty to procure for 
them and for tlie Provincial Governments all those articles 
winch they are required to import from abroad. He is ex¬ 
pected to invite tenders for the supply of goods from all the 
important producing countries and to secure tlie lowest com¬ 
petitive prices for them. Irrespective of political or any 
other kind of pressure that may be exerted on him from 
outside, his insistence must be exclusively on India’s gain. 
The High Commissioner is also entrusted with certain minor 
duties like looking after the welfare of Indian students, who 
are prosecuting their studies in England. 


§4. 1‘RACTICAL KRsm.TS 

How far has the primary and jiatriotic purpose of the 
creation of the new office been actually fulfilled? 
Some rpQ extent has even a high-salaried High 

questions Commissioner been really able to safeguard 
India’s national interests? Are all his purchases 
invariably confined, and allowed to be confined, to the 
cheapest markets? Or is he required to observe some kind 
of preferential discrimination in favour of l^ritisli and Empire 
products? These are inevitable questions. If they could be 
answered satisfactorily, the appointment of the High Com¬ 
missioner could be justified and welcomed on practical as well 
as theoretical grounds. 

Unfortunately, all the statistical and other data on which 
alone a definite answer can be based, are not 
information accessible to the public. They are concealed in 
the darkness of official pigeon-holes and confi¬ 
dential files. Comparison between the rates of prices as 
quoted in dift'erent tenders becomes simply inqxissihle in 
the absence of information. It is therefore difficult to assert 
that the High Commissioner must be always accepting the 
lowest tender. Such an assertion would remain unproved and 
would be considered to be dogmatic. The passing glimpses 
and sideliglits as thrown by occasional references and criti¬ 
cisms in the press are certainly not of a reassuring kind. 

There is another factor of fundamental importance. The 
Government of India are composed almost entirely of an 
alien bureaucracy. They do not symbolize the Indian people. 
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In such an undemocratic system, the two are not really 
e(|uated. In fact, they are likely to be in con- 
Govemmenti* each other on major issues. The out- 

a bureaucracy of foreif'D rulers cannot always be identical 

with the hopes and ambitions of those over whom 
they rule. Their interests may often prove to be mutually 
incompatible. The British bureaucracy would be naturally 
ea^er to support British industry and l^ritish trade. A Hiph 
Commissioner who is entirely its servant would hardly find 
it feasible to disrej^ard its inclinations and to thwart its 
cherished desires. The exercise of a purely bureaucratic 
authority cannot jxissess the full connotation 5f popular 
control. 

Matters stand differently with the Dominions. Their 
Governments mean their people. There is no 
Dominions artificial and profound gulf which separates the 
two. Their High Commissioners staying in 
London have come to acipiire a unique prestige. 
They are not only entrusted with commercial functions but 
are also invested with the more dignified ambassadorial garb. 
They are stationed as the repre.sentatives of their people in 
the imperial capital. Consultations on imperial issues are 
held through them. They serve as the channel of commu¬ 
nication between the daughter nations and the mother 
country. Usually, they are first-rate jxiliticians who have 
been leaders of })ublic opinion in their country and have 
occupied high ministerial office. 


are «elf- 
Roveming 


§5. CHANGE MADE IJY THE ACT OP 1935 

The Act of 1935 contains an important clause concerning 
the High Commissioner for India. Section 
diange**'**'** provides that he shall be appointed, and 

his .salary and conditions of service shall be 
prescribed, by the Governor-General exercising his individual 
judgement. He has to perform such functions as tlie 
Governor-General may from time to time direct. The 
authority of the Government of India, as represented by the 
Governor-General in Council, and as exercised at present, is 
thus substituted by the authority of their individual head. 

The change is apparently insignificant; but it is decisive. 

^ , It may prove to be very far-reaching in practice. 

ar/natu°” typical of the clever process of neutraliz¬ 

ing the grant of power by the imposition of 
extra restrictions and reductions which permeates the whole 
scheme of the Act of 1935. The declared object of that 
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measure is to transfer political power to the hands of Indians. 
That is why the principle of responsible government is to 
be introduced even at the centre. And yet, exactly when 
the bureaucratic Executive Councillors will be transformed 
into responsible Indian Ministers, there will be a clipping 
of the Ministers’ wings. The Indian High Commissioner 
will not be nominated to hold office by them nor will he be 
subordinate to their mandates. 

In fact, India’s agent in London may not be absolutely 
beyond the direction and control of the Secre- 
result**^*"* biry of State. The Governor-General, when 
exercising his individual judgement, is required 
to act under the superintendence of that supreme Parlia¬ 
mentary head. The very object and purpose of creating the 
office of Indian High Commissioner may therefore stand in 
danger of being completely frustrated. He would be far 
removed, and even actually sheltered, from popular control, 
as exercised by and through an elected legislature. He will 
not be amenable to public opinion and cannot be expected 
to fulfill the desires and ambitions of the Indian people. 
Nor can he acquire that inter-imperial status and importance 
which the High Commissioners of the self-governing Domi¬ 
nions have been naturally able to achieve. 
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PARLIAMENT AND INDIA 

§1. THE LEGAL POSITION §2. RELAXATION OF PARLIAMENTARY CON¬ 
TROL §3. THE ESTABLISHMENT OF CONVENTIONS §4. THE FISCAL 
AUTONOMY CONVENTION §5. HEFEIITS OF THE METHOD OF CONVEN¬ 
TIONS §0. THE POSITION AFTER THE ACT OF 1935 

§1. THE LEGAL POSITION 

The sovereignty of the British Crown and Parliament over 
Sovereignty Indian Empire was established by right of 

of the Crown conquest. In strict legal theory, there are no 
restrictions or limitations on that sovereignty. 
Par lament form of the Indian constitution is deter¬ 

mined by Parliament. The daily routine of its operation is 
controlled by Parliament’s representative and servant, the 
Secretary of State for India. That body can interfere as 
freely and frequently as it wills in the affairs of India. The 
ixihtical. the economic and even the cultural destiny of this 
conquered country can be decisively shaped and moulded by 
parliamentary command. The British democracy expresses 
itself through the British legislature. Therefore, the 
authority of the latter is considered to be absolute and 
complete. 

Even during the lifetime of the East India Company, 
this constitutional iiosition was ever present and 
Ealt*fe*dia” Constantly asserted. The Company owed 

Company ifs very existence to a royal charter. Its powers 
were modified and extended, time after time, by 
further issues of similar royal or parliamentary charters. At 
a later stage, Parliament began to appoint small committees 
of inquiry to scrutinize the details of the Company’s activi¬ 
ties. It also passed a number of Acts to regulate the method 
of Indian governance. Pitt’s India Act of 1784 went one 
step further. It set up a Board of Control over the East 
India Company and thus created a regular department in 
England for supervising the administration of India. The 
President of this Board soon acquired the status of a Cabinet 
Minister. 

The Company was abolished in 1858. Since then, the 
Secretary of State has been functioning on behalf of 



58 


INTRODUCTION TO INDIAN ADMINISTRATION 


Parliament. As has been already explained, he is entirely 
subordinate to the latter’s direction and will. It 
Control over the British democracy is not much 

of StauT^ interested in the administrative problems of a 
distant dependency. The profound indifference 
of the avera^(e Enj>lishman to hapfxjnings in India is only 
e()ualled by his colossal ignorance about the country and its 
people. Besides, the extent to which even the parliamentary 
masters should actually dictate to their own subordinates 
would have to be determined by considerations of practical 
policy. All the same, the fundamental constitutional rela¬ 
tionship is beyond any doubt or dispute. The British Parlia¬ 
ment, which represents the British nation, can pass any 
lefiislation for India and can effectively control the whole 
machinery of its administration. 

§2. RELAXATION OF PAIU.lAMKNTARY CONTROL 

However, there is another factor of great importance 
whicli materially affects such a purely legal 
of'thV**”* concept. A definition which attributes un- 

Dotninion* restrained and absolute .sovereignty to Parlia¬ 

ment m all circumstances has no corre.spondence 
to reality. In respect of the J)ominions, for instance, it 
would be entirely inapplicable and out of date, particularly 
after the enactment of the Statute of Westminster. The 
British Empire is described as a free association of ecjual 
partners and as a commonwealth of nations. Some of its most 
important constituents are fully self-governing and indepen¬ 
dent. In fact, no momentous decision affecting the Empire 
can be taken by the British Parliament without the consent 
of the Dominions. It is therefore absurd to imagine that 
Parliament can presume to look iijxm itself as an omnipotent 
sovereign who can claim and exact implicit obedience from 
all its subjects overseas. 

India has not yet been privileged to be m the category of 
j ^ the Dominions. It has not yet been invested 
DomWon* With what has been known as Dominion Status. 

The Indian Government is not exclusively form¬ 
ed by the Indian ^leople nor is it controlled by them. A 
bureaucracy winch is ultimately responsible to the British 
Crown and Parliament but not to the Indian nation is 
specially recruited and commissioned to rule over India. It 
therefore follows that parliamentary authority in respect of 
Indian governance is not merely formal and nominal. It is 
real. Even the Act of 1919 brought about no derogation in 



PARLI\MENT AND INDIA 


59 


either the Secretary of State’s or Parliament’s powers of 
control over the Government of India. It has been repeat¬ 
edly emphasized by the British politician that Parliament 
must be the sole judge of the tune and of the degree of each 
constitutional advance which India may be allowed to make. 

Yet, the intentions of J^irhanient about the political future 
of India were expressed in clear language in 
1917. Mr Montagu’s famous pronouncement 
government made With the full concurrence and on 

behalf of all his C’abinet colleagues. It enun¬ 
ciated the ideal of resjxinsible government for India, to be 
realized in gradual stages. The Act of 1919 was conceived 
as a perceptible step towards that distant ideal. The Act of 
19b5 IS supposed to be leading in the same direction. It 
professes to inaugurate full provincial autonomy and also to 
incorporate the dyarchical principle in the structure of the 
All-India Federation whenever it is brought into existence. 

Now, the grant of iiohtical rights and privileges to India 
Diminution ^'(^uld necessarily imply the withdrawal of par- 
ofParlia- liameiitary control over its affairs at least to the 

ment’s extent of that grant. If the transfer of power 

powers Indians is to be honest and genuine. Parlia¬ 

ment cannot simultaneously retain that very jxiwer in its own 
possession as before. In the sphere m which India is allowed 
to enjoy the privilege of ruling over itself, the rule of an 
outside non-Indian authority like the British Parliament must 
obviously and inevitably cease. When the Central and Pro¬ 
vincial Governments in India become completely subordinate 
to representative Indian legislatures, the superintendence of 
a British Munster over those Governments will have to vanish 
altogether. The logic of such a situation is simple and un¬ 
impeachable. If India is iierniitted to govern itself, it cannot, 
at the same time, be governed by foreigners. Kither Indians 
or the British but not both together can play the role of final 
masters over the Indian sub-continent. 

Tlie Montagu-Chelmsford Report contained a definite 
Recommenda- recommendation pertaining to this (piestion. It 
tions in the suggested that m respect of all matters in which 
Montford resfxinsibility is entrusted to representative 

Report bodies in India, Parliament should be prepared 

to forgo the exercise of its own jxiwers. That supreme body 
must set certain limits to its own authority if India’s poli¬ 
tical advance is not to be a ridiculous shadow. It would be 
for Parliament a process of self-effacement from the Indian 
scene. But it must be deliberately pursued pari passti with 



60 


INTRODUCTION TO INDIAN ADMINISTRATION 


the development of responsible institutions in India. A pro- 
^iressive increase in India’s political freedom would have to 
lie automatically accompanied by a corresponding’ decline 
in the forces that have kept it in dreary subjection. In short, 
there must be a complete devolution of power to an Indian 
democracy. 

However, no specific provision for curtailing the authority 
The method of Parliament or of the Secretary of State was 

of conven- included in the Act of 1919. Such a legal 

restraint was felt to be quite inconsistent with 
British constitutional traditions and tlierefore repugnant to 
the British mind. But what was not effected by the letter 
of the law was sought to be achieved by the establishment 
of conventions. It is necessary to understand the peculiari¬ 
ties of this unique constitutional weapon and the manner of 
its operation. 


§3. TIIR KSTAHUSHMKNT OF CONVENTIONS 

A convention is a dignified name for a custom, practice or 
. tradition which commands general acceptance, 

convention? term luxs acquired almost a technical signi¬ 

ficance in the language of political science. A 
convention is not a law. It is not enacted by a legislature. 
Its violation is not accompanied by a judicial penalty. Yet, 
it can have the same force and prestige which characterize 
law. A nation, like an individual, may drift into a certain 
course of action and may get thoroughly accustomed to its 
routine. It will make every effort to maintain what has 
actually become a part of its normal life. Similarly, a people 
may voluntarily agree to abide by a certain code of conduct 
and loyally carry out the agreement. It would be entirely a 
self-imposed obligation, not enforceable in law. But because 
of its invariable adoption, it becomes a vital element in social 
and jiolitical life. 

Some of the most important political institutions of 
England are not known to the English statute 
Jnhe*BritUh '^'hey are evolved by and embodied in 

Cabinet ' ’'^ery strong conventions and traditions which 
are too fiimly rooted in the country’s life to be 
disturbed or dislocated lightly. The Cabinet system and 
responsible government of the parliamentary type are the 
very essence of British constitutional development during the 
last two centuries. They are the most outstanding contri¬ 
bution made by the British genius to political theory and 
practice. Yet, neither the Cabinet nor the doctrine of 
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responsibility were formulated by legislative enactment. 
They form a glorious chapter of the unwritten law of the 
land. 

As no statutory restrictions were deemed feasible on the 
Secretary of State’s superior powers, it was proposed that 
he should be asked to accept them of his own accord. Two 
cases were clearly distinguished in practice and definite 
action was recommended for both of them. 

The transferred provincial subjects were avowedly minis¬ 
terial subjects. Parliament had delegated all 
L*bjecu"*** control over them to provincial legislatures. 

These latter bodies were purposely democratized 
and made more representative in order that they should play 
their role properly in the scheme of resjxmsible government. 
The retention of active parliamentary control over these 
matters was therefore an evident incongruity. Hence, it was 
prescribed by a rule made under the Act of 1919 that in 
respect of transferred subjects the power of the Secretary of 
State to superintend and control should be strictly limited 
to the minirmim. It should be exercised only for the 
purpose of safeguarding the administration of the central sub¬ 
jects and for deciding matters in dispute between two 
provinces. 

The central subjects and the reserved provincial subjects 
were in a different category. Here, the ulti- 
riTser^^d"** mate responsibility, legally speaking, was sup- 
•ubjecta posed to lie on Parliament. No relaxation of 

the Secretary of State’s authority was tlierefore 
possible by the compilation of rules. But the spirit of the 
Montagu-Chehnsford Reforms could not be ignored. They 
were proclaimed to herald a new era of Indian freedom. The 
Act of 1919 was stated to be the first instalment of the gift 
of ixihtical autonomy. It was admittedly a prelude to further 
successions of similar instalments, the final stage being the 
attainment of Dominion Status. In these circumstances, the 
control of the Secretary of State even in reserved provincial 
and in central subjects could not remain entirely absolute and 
undiminished, as it was before. 

It was therefore recommended that in these subjects also 
there should be some delegation of financial and 
tion administrative authority to the Government of 

India and to the provinces. The adoption of a 
definite convention was strongly recommended for that pur¬ 
pose. Accordingly, the following undertaking was officially 
given, and it has since been recognized as a necessary feature 
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of the working of tlie Indian constitution. If on any matter 
of purely Indian interest, the executive Governments in 
India and the Indian legislatures are in agreement, the 
Secretary of State and l^irhament would not ordinarily 
interfere with the decisions arrived at in India, even if their 
views were opposed to that decision. Many party leaders of 
Britain have supported this promise. 


§4. THE FISCAL AUTONOMY CONVENTION 


One particular sphere for the operation of such a con¬ 
vention and for the application of the principle 
queations non-intciference was specifically mentioned 

hy the Joint Parliamentary Committee which 
reported on the Bill of 1919. The belief, tliey said, was 
widespread, that India’s fiscal policy was dictated from 
Whitehall and that it was intended to benefit Britain at the 
cost of India. The Committee felt that the entertainment 
of such a belief was (piite undesirable. It therefore suggest¬ 
ed that liberty should be granted to the Government of India 
to devise tlie tanfl jxilicy which .seemed to them to be best 
fitted to India’s need, taking India to be an integral part of 
the British Empire. 

Here al.so, the method of relaxing parliamentary authority 
was to be the institution of a suitable conven- 
binitation im|x>sed by law. It 
w'as pro|X)sed that whenever the Indian Govern¬ 
ment and the Indian legislature agreed on fi.scal questions, 
the Secretary of State and Parliament should not ordinarily 
interfere. It was indeed just a little concession, but it was 
]iompously de.scribed as the bestowal of fi.scal autonomy on 


India. 

An important precedent in conformity with tliis recom¬ 
mendation was established only a couple of 
^precedent*^ years after the introduction of the Montford 
Reforms. The conclusion of the Great War 
was inevitably followed by a big trade slump and depression 
throughout the world. Industry was disorganized, produc¬ 
tion had to he curtailed, and incomes dwindled. The Govern¬ 
ment of India were faced with a grave financial situation. 
Their annual budgets presented a series of large deficits and 
their credit had gone very low. Heroic efforts had to, bo 
made to restore the equilibrium between income and expendi¬ 
ture. Higher taxation and ruthless retrenchment were the 
only effective remedies for preventing an ugly deterioration 
in the financial stability of the country. 
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The Government of India were therefore constrained to 
projiose a drastic increase in tlie rates of customs 
indlM'im'°ort levied by them on all articles imjxirted into 

duties **"** Indian ports. The proposal was sanctioned 

by the Indian legislature. The British indus¬ 
trialists, however, were greatly annoyed and perturbed by the 
whole scheme. Nothing has proved more exasperating to 
them than the prospect of the Indian Government helping 
Indian trade and industry, directly or indirectly. Long 
before the outbreak of the War, they had betrayed their 
fanatical intolerance in this respect. The imposition of the 
notorious excise duties on cotton goods produced in India is 
one of the most shameful episodes in the story of British 
imperialism. And now, four yeais after the Great War, the 
Indian Government and the Indian legislature were commit¬ 
ting a similar offence against the selfish sensibilities of the 
British manufacturer! A high tariff was bound to be pro¬ 
tective in its effect, at least to a certain extent, even if the 


intention of its levy was jiurely to obtain revenue. 

A defmtation of Ijaiicasfure merchants therefore specially 
waited upon Mr Montagu who was then the 
tag^s^action fipvretary of State for India, and requested him 
to exercise his superior powers of control and 
veto for killing the Indian scheme. Mr Montagu’s reply was 
unambiguous and emphatic. He did not enter into the merits 
of the (piestion. To him it was enough that the Govern¬ 
ment of India and the Indian legislature were agreed on the 
taritf issue. That was just the reason and the occasion for 
allowing freedom of action to the Indian authorities. Mr 


Montagu therefore made it clear to the Lancashire deputa¬ 
tion that, m the light of the recommendations of the Joint 
Parliamentary Committee, he was unable to interfere in the 
matter of the new customs schedule that was proposed by 
the Government of India with the full concurrence of their 


legislature. 

This was the very first test of the genuineness of Parlia¬ 
ment’s promise, and under the guidance of a liberal-minded 
statesman like Mr Montagu, the right precedent was un¬ 
equivocally established. Another Secretary of State, Mr 
Wedgwood Benn, who was a member of the Labour Govern¬ 
ment during 1929-31, heartily endorsed the same policy. 
But even such momentous declarations could be little more 


than gestures of sympathy and goodwill. They were marked 
by certain inherent limitations which palpably restricted their 
utility. 
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Relation* of 
the Indian 
Government 
with their 
legislature 


§5. DEFECTS OF THE METHOD OF CONVENTIONS 

It does not require much intellectual effort to realize that 
the autonomy conferred by the method described 
rondSon* foref,min»r pages could not have any 

appreciable practical value. The gift was bound 
to remain more or less an academic curiosity, very rarely in 
evidence as a living force. Only in exceptional circum¬ 
stances could it come to be invested with some suspicion of 
reality. The convention' which is intended to unlock the 
gates of India’s fiscal freedom would itself be able to operate 
only when certain essential conditions are amply fulfilled. 
And those conditions are almost impossible of fulfilment 
in the normal course of Indian administrative routine. 
The ‘ ifs ’ of the contract are very big and forbidding 
indeed ! 

Tims, at the very outset it is declared indispensable that 
the Government of India and the Indian legis¬ 
lature must be in agreement with each other if 
the new freedom is to be experienced by Indians. 
Now, even the bare statement of such a require¬ 
ment would expose the inherent improbability 
of its satisfaction. The Government of India is an irrespon¬ 
sible alien bureaucracy. It is drawn from a great conquering 
nation and embodies the views, the sentiments and the 
interests of the JBritish masters of India. The elected Indian 
legislature, on the other hand, reflects the aspirations and 
the distress of a subject peo])le. It serves as a dignified 
vehicle for the expression of the hopes and fears, the ambi¬ 
tions and the restless ferment, of a conquered race. 

Those who are m the enjoyment of jxiwer would be 
F d al ^'iifurally bent on extending and perpetuating 
dlffcKnce ^fhose who are desirous of acquiring power 

would be equally naturally keen on disputing 
the possession of that power by the present rulers. The aim 
of all political agitation in India has been the attainment 
of Swaraj. The relations between the executive Governments 
in India and the Indian legislatures are not likely to be 
marked by cordial harmony. Bather, there is likely to be a 
fundamental difference and antithesis between their object¬ 
ives. A convention which presupposes agreement between 
two parties which are more likely to oppose than to agree 
with each other is an empty illusion. In its very definition 
it conveys a clear assurance of its utter futility. The prece¬ 
dent established by Mr Montagu was really too exceptional 



PARLIAMENT AND INDIA 


65 


in the circumstances of its orip^in to be capable of frequent 
repetition. 

Other difficulties have also been noticed in the working of 
Official and Convention. The central legislature is not 

nominated Composed entirely of elected representatives. It 
members in contains a fairly large proportion of official 
the egitlature whose votes are directly commanded 

by the Government. There are also the nominated non- 
officials whose votes can be appreciably influenced by the 
official whips. The views of the legislature are evidently 
intended to be taken as an indication of Indian opinion in 
general. It therefore follows that these official and nomi¬ 
nated non-official members must be directed to abstain from 
voting whenever decisions are to be taken on highly contro¬ 
versial issues. That was the contention put forward by 
prominent elected members of the Legislative Assembly in 
1930 when the question of giving preferential treatment to 
British textiles came up before it for discussion. However, 
the Government has not accepted this interpretation of the 
procedure for ascertaining the legislature’s wishes and have 
mobilized all their numerical strength on the floor of the 
house whenever important issues have been disposed of. 

Further, what is exactly connoted by the expression 
* Purely ‘ purely Indian interests ’ ? And that too by 

Indian inter- taking India to be an integral part of the British 
ea*iiy"de- Empire? In the highly complex life of modem 
fined times, the interdependence of even independent 

nations is a striking phenomenon. Any step contemplated 
or adopted by one nation has its inevitable repercussions on 
the whole world. The economic and political self-assertion 
of India is bound to affect adversely other parts of the Empire 
as well as the mother country. In such a state of affairs, 
‘ purely Indian interests ’ may be discovered to be but an 
elusive phantom. And as a consequence, the convention 
which confers fiscal autonomy would be nothing more than 
a pedantic and lifeless decoration. 

In fact, the Indian public has not been much enamoured 
of the method of conventions. It might work 
^uncertain gffggtively in a free country like England, the 
growth of whose polity has been going on un¬ 
hampered for centuries. But it is not easy to transplant 
traditions and all the psychological background which creates 
them. One cannot help feeling highly sceptical about the 
efficacy of a convention which can easily deteriorate into a 
mere personal idiosyncrasy of the Secretary of State or into a 
5 
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caprice of party forces in a foreign democracy. The founda¬ 
tions of India’s fiscal and political autonomy must be certainly 
more solid and abiding than such a flimsy theory. 


§G. THE POSITION AFTER THE ACT OF 1935 


What will be the nature of parliamentary control over 
Indian affairs after the Act of 1935 ? What will 


After the 
Federation 


be the position of Parliament vis-a-vis the 
Federation of India when the latter comes to 


be inaugurated in accordance with the provisions of the Act? 
Will there still be need for the enunciation of conventions 


or has autonomy been conferred on India m a more direct 
form? These are pertinent and interesting (luestions and 
require to be examined a little closely. 

The Joint Parliamentary Committee which rejxirted on 
View of the distinctly gave its opinion that 

Joint Parlia- witli the passing of the new Act, the existing 
menta^ convention will necessarily lapse and that the 
Committee federal legislature will enjoy complete fiscal 
freedom. However, they were also emphatic in stating that 
this freedom could not be allowed to be utilized for the 


purpose of injuring and excluding British trade. They there¬ 
fore recommended that all doubts in the matter should be 


completely removed by the inclusion of a definite item m the 
special responsibilities of the Governor-CTeneral and by a 
further amplification of the same m the Instrument of 
Instructions to him. 


Accordingly, section 12 of the Act which defines the 
Special res- special responsibilities of the Governor-General 
ponsibility contains the following clause : ‘ The prevention 

of Cover- of action which would subject goods of United 
nor- enera Kin^rdom or Burmese origin imfxirted into India 
to discriminatory or penal treatment.’ A whole chapter of 
the Act—sections 111-21—is also specially devoted to an 
elaboration of the same point. The explanatory comment of 
the Joint Parliamentary Committee on such a provision would 
bear repetition. It gives a clear idea of the intentions of 
Parliament. 


‘ It should be made clear that the imposition of this special 
Clarification responsibility upon the Governor-General is not 
of the'^sue" intended to affect the competence of his Govern¬ 
ment and of the Indian legislature to develop 
their own fiscal and economic policy; they will possess com¬ 
plete freedom to negotiate agreements with the United King¬ 
dom or other countries for the securing of mutual tariff 
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concessions; and that it will be his duty to intervene in tariff 
policy or in the negotiation or variation of tariff agreements 
only if in his opinion the intention of the policy contemplated 
is to subject the trade between the United Kingdom and India 
to restrictions conceived, not in the economic interests of 
India but with the object of injuring the interests of the 
United Kingdom. It should further be made clear that the 
“ discriminatory or penal” treatment covered by this special 
responsibility includes both direct discrimination , . . and 
indirect discrimination. ... In all these respects the words 
would cover measures which, though not discriminatory or 
penal in form, would be so in fact. 

‘ We think that the United Kingdom and India must 
approach their trade problem in a spirit of reci- 
of reciprodty > wliicli views the trade between the two 

countries as a whole. . . . The recijirocity . . . 
consists in a deliberate effort to expand the whole range of 
their trade with each other to the fullest possible extent 
compatible with the interests of their own people. The con¬ 
ception of reciprocity does not preclude either partner from 
entering into special agreements with third countries . . . 
but the conception does imply that when either partner is 
considering to what extent it can offer special advan¬ 
tages oi this kind to a third country without injustice 
to the other partner, it will have regard to the general 
range of benefits secured to it by tlie partnerslnp, and 
not merely to the usefulness of the partnerslnp m relation 
to the particular commodity under consideration at the 
moment.’^ 

The exposition contained in this long extract is sufficiently 
enlightening. It clearly shows that the fiscal 
autonomy* autonomy which will be conferred upon the 
future Federation of India will not be unrestrict¬ 
ed and absolute as in the case of the Dominions. It will 
be linked up with, and severely limited by, the doctrine of 
reciprocity with Britain. The implications and the obliga¬ 
tions imposed by this doctrine have been elaborated in very 
wide terms. It is intended to apply not only to individual 
contracts about the import and export of particular commo¬ 
dities but will comprehend the whole range of relationships 
between England and India. The important aspects and 
consequences of such a position require to be examined at 
some length. 


* Report of the Joint Parliamentary Committee, pp. 205-6. 
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It must be emphasized that the concept of reciprocity 
implies a purely voluntary agreement between 
mu>t'’^based nations. Each must be free to decide 

on free will what will be most beneficial to itself and in 
the light of that conviction to enter into speci¬ 
fic contracts with the other. The terms of the contract must 
be willingly accepted by both the parties. There is no room 
for compulsion or force in such an arrangement. It is 
entirely the result of friendly negotiations and discussions in 
pursuit of a common purpose. A country’s participation in 
a scheme embodying this principle would necessarily pre¬ 
suppose the enjoyment by it of complete freedom from out¬ 
side control. And as long as that freedom is not predicated 
for India, the language of reciprocity would be only a pre¬ 
tentious euphemism for British dictation. 

Section 12 of the Government of India Act makes it clear 
that in matters where a special responsibility of 
tJiTsTcretar Governor-General is involved, he has to act 

of*stine* in the exercise of his individual judgement. 

Section 14 further adds that whenever he 
exercises his individual judgement, he will be under the 
general control and direction of the Secretary of State. The 
undesirable results of this closely woven chain of constitu¬ 
tional definition can be easily imagined. Under its inhibitory 
action, the fiscal autonomy of India may dwindle into merely 
an erratic display of the personal prejudices of British 
politicians and of the odd movements of opinion in the British 
democracy. That was precisely the glaring defect of the old 
method of conventions. 

The line of demarcation between what is described as the 


legitimate ideal of fostering Indian interests 
dictinction mischievous desire to harm British 

trade will be necessarily very ambiguous, imagi¬ 
nary and uncertain. So far as mere results are concerned, 
the two policies may at times even shade off into each other. 
Any effective protection devised in furtherance of India’s 
industrial advancement will be intended to be, and will 
actually be, a distinct handicap to the British. 

It is the Governor-General who is empowered to judge 
the Indian motive and to put a correct inter- 
Thetatkof pretation on the Indian objective and will. 
mo*ie* Now it is a matter of ordinary experience that 


a proper verdict even on easily ascertainable 
facts is difficult enough. A verdict on the intangible and 
mysterious complex of inner motive is, of course, much more 
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difficult and risky. The problems of the psychological domain 
are extremely nebulous. Any definite judgement on them 
would inevitably tend to be more subjective than detached. 

It must be remembered that the Governor-General who 
Th G V privileged to play the enviable role of 

nor-Genora.1 final and supreme judge in fiscal matters 

neither cannot help being a pronounced partisan him- 

independent gg^f Englishman, he would be naturally 

norimparie solicitous about the Welfare and prosperity 

of this motherland. His attitude and actions are bound to be 
materially influenced by the opinions of lus |)eople. It is 
therefore impossible for Indians to feel assured about the 
impartiality and fairness of a tribunal which is neither inde- 
{lendent nor disinterested. 
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CHAPTEE VIII 


CENTRAL AND PROVINCIAL GOVERNMENTS 


A. Distinction between Central and Provincial 
Governments 


The great size 
of India 


India is a vast country. It is not possible to rule over its 
immense area from a single headquarters, how¬ 
ever central its location. A single, unified, 
official agency cannot adequately meet the 
requirements of its huge and diverse population. For the 
purposes of governance, it must be, and is actually, divided 
into several territorial units. 

Every such unit, known as a presidency or a province. 


. has a Government established in and for it. 

Govcrnme*nu '^'he jurisdiction of these Governments is 

strictly limited to the provincial sphere, as 
understood both in the geographical and in the political sense. 
The range and the bounds of this sphere are definitely marked 
out. 

At the head of all the Provincial Governments stands the 
largest entity known as the Government of 

Government India. Its authority extends to the whole 

country, and its responsibilities are naturally 
greater. The subjects that it manages have a vital bearing 
on all parts and people of the land. Its powers of super¬ 
vision and control are very comprehensive. 

The Government of India represents the unity of India, 

, and the Provincial Governments represent its 

study *****”** diversity. For the purposes of exposition, it 
is convenient to separate the two entities and 
deal with each in detail. The links that connect them and 
serve to co-ordinate their different activities, have also to be 
properly grasped. 

Accordingly, this part of the present work will be devoted 
to a description of the Central Government. The next part 
will contain a discussion of its relations with the Provincial 
Governments and then an analysis of the composition and 
working of the latter. 


B. Threefold Division of Governmental Functions 
The functions of a Government are classified by writers on 
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political science into three categories. It has to frame laws, 
to carry out laws, and to interpret laws and 
different examine their application. A threefold mecha- 

atpects nism IS usually provided in a modern state for 

the |>erformance of this threefold duty. There 
is, thus, the legislature, the executive council or ministry, and 
the judicature. 

The study of government ultimately resolves itself into 
Th th d ^fudy of these administrative instruments, 
of study* ° Their forms and their powers reipiire close 
attention. Every one of them has to be treated 
as an independent subject for investigation. Then an 
attempt will have to be made to elucidate the manner in 
which they stand related to each other. 

That is the main scheme of the following chapters, both 
in regard to the Central (loverninent and also in regard to 
the Provincial Governments, Each will he studied in its 


executive and legislative asjiects, the judiciary being described 
at a later stage. 



CHAPTER TX 


THE CENTRAL EXECUTIVE 

The Act of 1935 has proposed certain radical changes in the 
structure of the Governinent of India. The 
b**the^cT*^* present unitary system will be transformed 
of 1935 ^ federation. The Indian states will be 

associated for the first time with British India 
in the formation of an all-India polity. The principle of 
responsibility will be introduced to a certain extent in the 
working of the central executive. The central legislature 
also will be considerably re-shaped in consistency with the 
federal doctrine. 

However, for various reasons, this part of the Act has 
not been made operative simultaneously with 
Intro* introduction of provincial autonomy. The 

duc«d later legislative skeleton of the Indian Federation 
has been provided by the Act. But it has yet 
to be quickened into life. The date of its actual inauguration 
has still to be announced. The Viceroy’s special emissaries 
are engaged in holding consultations with rulers of states 
and assisting them in overcoming the doubts and difficulties 
which they may be experiencing about joining the Federation. 
These deliberations, it is hoped, will bear fruit in the near 
future. 

As long as the new' Act does not come into force in 
this particular respect, the constitution of the 
contUtutiol! Government of India, as framed by the Act of 
1919, will continue to function. It is that 
constitution which is described at length in the following 
pages. It depicts the picture of the present. In a subse¬ 
quent chapter, a glimpse is given of the future as it is likely 
to be. It contains a short account of the new federal 
scheme. 

The executive side of the Central Government is com¬ 
posed of the Governor-General of India and his Executive 
Council. They are inseparably linked with each otlier and 
must work as a homogeneous body. 

Still, the Governor-General is so dominant in the Indian 
constitutional picture that ft becomes necessary to appreciate 
all lines and colours of his individual portrait which is inset 
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in that larger picture. He is not merely the part of a whole 
but, in a diminutive measure, himself constitutes a whole. 

For purposes of explanation, therefore, the executive side 
of the Government of India is split up into two parts. One 
deals with the head of that Government and the other is 
devoted to a description of his Council. 

A. The Governor-General of India 

§1. HISTORICAL §2. APPOINTMENT, QUALIFICATIONS AND TENURE 
§3. RELATIONS WITH THE EXECUTIVE COUNCIL §4. RELATIONS WITH 

THE LEGISLATURE §5. STATUS AS VICEROY §6. INFLUENCE 

§1. HISTORICAL 

As long as the Company’s activities were purely commer- 
cial, there was no need for the appointment of 
preardendos^ a big official in India like the Governor- 
General. The few territorial possessions which 
the Company had acquired even before the middle of the 
eighteenth century, were merely the accidents of its trade. 
They had no political significance whatever. Bombay, 
Madras and Calcutta were the principal centres of the Com¬ 
pany’s business. Separate Governors, assisted by Councils, 
were appointed to carry on the trade of the Company in 
areas contiguous to these cities. In status and authority, 
the three officers stood on a level of perfect equality, and 
none could assume the airs of a superior. They were united 
in a common subordination to the Court of Directors in 
distant England. 

When the Company took a fateful plunge in Indian 
The need for Politics, and began to fight wars and build up 
appointing a an empire for itself, the situation was radically 

^vemor- changed. The requirements of a military and 

imperial career were obviously more complex 
and onerous than those of an ambitious trader. It became 
necessary to co-ordinate the Company’s policy and resources 
in the different parts of the Indian continent. Its efforts 
re(]uired a unity of command and direction in order that 
they should not be dissipated in a large number of fruitless 
and fatal adventures. A sense of oneness had to be incul¬ 
cated among all the servants of the Company throughout the 
country, and a healthy coherence had to be given to all their 
actions. 

The Eegulating Act of 1774 made provision for the office 
of Governor-General for the Company’s dominion in India. 
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Warren Hastings was the first holder of that distinguished 
office. Its importance and responsibilities in- 
aVu*^™*”***^ creased with the increase in the Company’s 
authority. The Acts of 1784 and 1833 reiterated 
the supreme position of the Governor-General in the Indian 
polity. Strong-willed personalities like Cornwallis, Wellesley, 
Lord Hastings and Dalhousie established traditions of power 
and prestige which lifted up the Governor-General to an almost 
regal and certainly awe-inspiring eminence. After 1858, he 
was invested with the additional and unique dignity of the 
Crown’s representative. Since then, he has also been desig¬ 
nated as the Viceroy of India. 

§2. APPOINTMENT, QUALIFICATIONS AN0 TENURE 

The Governor-General is appointed by His Majesty, 
acting on the advice of his Prime Minister. 
Nomination to this high office cannot evidently 
be determined only by academic or professional 
merit. But there are certain well-understood 
tests which must be fulfilled by the person who is selected. 
The Governor-General is invariably picked from the British 
aristocracy and often possesses very good family connexions. 
He is a man of social status who has played some prominent 
part in British public life. Usually, he happens to be a 
person who has made his mark as administrator, statesman 
or politician, before he is invited to go out to India as Viceroy. 
Generally he has ample parliamentary experience to his credit. 
Many holders of the viceregal office are known to have previ¬ 
ously risen to the position of Cabinet Minister. The training 
and culture of such scions of noble houses are supposed to 
impart to them a robust freshness of outlook and a broad, 
sympathetic vision, which are particularly valuable assets to 
the head of a Government. 

The office of Governor-General is essentially a non-party 
office. The dignitary who holds it does not 
change with a change of Ministry in England. 
Continuity of executive government and free¬ 
dom from the disturbing effects of purely artificial fluctuations 
are ensured by this salutary practice. In recent years. Lord 
Beading served under three different Ministries and Lord 
Irwin served under two. Acute political differences with a 
new Secretary of State, who may have come into office after 
a dissolution of Parliament and fresh elections, may some¬ 
times precipitate the resignation of a Governor-General. But 
such instances are very rare. Thanks to the high standard 
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of British political saf^acity and public morals, India is not 
allowed to be turned into a shuttlecock for the sport of the 
party leaders of Great ]3ntain. The Indian question is 
always declared to be a question above party. There always 
seems to be a general consensus of opinion among British 
politicians of all schools of thought about the policy which 
the British should adopt towards India. 

The tenure of the office of Governor-General is not fixed 
by law, but cu.stom has fixed it at five years, 
kave"^* By the Leave of Absence Act of 1924, the 

Secretary of State in Council may grant to the 
Governor-General leave of absence from India for urgent 
reasons of public interest, health or private affairs. The 
period of such leave is not to exceed four months, and it is 
not to be granted more than once during his tenure of office. 
Suitable leave allowances are provided for under the rules 
made by the Secretary of State. 

§3. RELATIONS WITH THE EXECUTIVE COUNCIL 

The duties and powers of the Governor-General are 
numerous and varied. He is the head of the 
Rel^iontwith Indian administration and the highest official 
in the land. He, together with his Executive 
Council, is entrusted with the task of main¬ 
taining peace, order and good government in India. 

The Governor-General is the president of his Executive 
Council and has jxiwer to nominale a vice-president from 
among its members to preside in his absence. He has power 
to make rules and regulations for conducting the meetings 
of the Executive Council. He distributes work among its 
members. In case of an equality of votes in the Council on 
any question, he can give a casting vote. 

He exercises general supervision over the work of the 
Executive (Councillors and can make himself closely acquainted 
with the details of departmental administration, either 
directly from the members or from their immediate subordi¬ 
nates, the Secretaries. These officers, curiously enough, 
enjoy a unique and anomalous constitutional position. They 
have direct access to the Viceroy over the heads of their 
immediate superiors. 

In the selection of members of the Executive Council, 
the opinion and influence of the Governor- 
Hit patronage General count for a great deal. His recommen¬ 
dations in the matter are generally accepted by 
the higher authorities. He has also the power of appointing 
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Governors of provinces other than Bombay, Madras and 
Bengal. A large amount of imjxirtant patronage is thus left 
m his hands. This factor is not particularly favourable to 
the growth of that spirit of indejiendence in the Executive 
Council which is found to be a characteristic feature of the 
British Cabinet. 

There is another significant difference between the two 
institutions. Members of the Cabinet are not 
Cabinet*/* not bureaucratic servants. Thej are men 

bureaucratic who follow different professions and may be 
lawyers, doctors, industrialists, traders, aristo¬ 
crats and even labourers. They are not expected to be 
exjierts in tlie administrative sphere Tlicy find a place in 
the Cabinet because they are the leaders of Parliament and, 
in the last instance, of the nation. 

On the other liand, the Executive Council of the (ilovernor- 
General is composed to a large extent of 

Coui^lTi*'**'^* bureaucratic offiiuals. Its membership is the 
bureaucratic glorious prize wliicli is earned at tlie end of 

prolonged service in some (fovernment depart¬ 
ment. To rise to the heights of an executive councillorship 
IS the life-long ambition of every civilian. To discover 
administrative talent and reward it by the conferment of that 
exalted office is the constant objective of those who control 
the Indian bureaucracy. 

Thus, in the very fundamentals of its composition and 
outlook, the Indian Executive ('ouncil differs 

Its attitude noticeably from the British Cabinet. The 
former is naturally more susceptible to superior control. Its 
members are more subdued in their opposition to the 
Governor-General if ever they hapjien to disagree witli him. 
There is an atmosphere of discipline and submission in the 
usual routine of its working. It is otherwise with the 
Cabinet. It has more decided traditions of equality and 
independence. 

The Governor-General of India can, indeed, be technically 
described as only one among several members 
Executive Council. He has an addi- 
dominant tional or casting vote in case of a tie. Except 
on the rare occasions on which he chooses to 
exercise his emergency powers, he might give the impression, 
at least to a superficial observer, of being only first among 
equals. However, the president of the Executive Council is 
also the Governor-General and Viceroy, and the ramifications 
of the combination are extremely formidable. 
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Warren Hastings was very unfortunate in his relations 
with the Executive Council. Some of its 
Power of members adopted an attitude of implacable hos- 
theCouncil ^o him. Their reckless obstruction and 

mischief demoralized the whole administrative 
machinery and created unseemly deadlocks, Cornwallis 
became wiser by the sad experience of his predecessor. 
Before he accepted the office of Governor-General, he made 
the important stipulation that the Governor-General should 
be vested with an extraordinary power to overrule the whole 
or part of his Council whenever he is convinced of the futility 
and harmful nature of its opinion. The demand was granted 
and Parliament passed a special Act in 1786 to that effect. 
Ordinarily, every measure brought before the Executive 
Council requires the assent of the majority of 
exceptional members in order that it should be passed. 

It may be that the Viceroy finds himself out¬ 
voted on occasion. Normally, he submits to the wishes of 
the majority. But the exceptional power of overriding and 
setting aside its decisions has been always in the armoury 
of the Viceroy. It is indeed very rarely used. In fact, since 
its creation, it has been used only once, m 1879, by Lord 
Lytton to reduce the cotton duties. But its mere presence 
in that armoury is enough to chasten any petulance on the 
part of the Executive Council. 

In a constitution like that of Britain, an internal conflict 
„ .. , ill the executive will be shifted to Parliament 
practice** finally to the nation. The centre of a 

serious dispute cannot be confined only to the 
Cabinet. The issue will be ultimately determined by national 
vote. Therefore, the executive is not required to be equipped 
with any extraordinary overriding power. 

§4. RELATIONS WITH THE LEGISLATURE 

The Governor-General has considerable powers with 
reference to the legislature. Up to the Reforms 
Berthe*” 1919, he was the ex-officio president of the 
legUIature Imperial Legislative Council. After the intro¬ 

duction of the Reforms he ceased to have that 
privilege. Still, his powers over the legislature are many. 
He can address both chambers of the legislature; he can sum¬ 
mon, prorogue and dissolve them; he can extend the period 
of their tenure in special circumstances. He appoints a date 
and place to hold fresh elections; also a date and place for 
holding sessions of either chamber. 
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No measure affecting subjects like the public debt or the 
revenues of India, religious rites and usages of British sub¬ 
jects, discipline of the army, foreign relations, provincial 
subjects and provincial laws can be introduced in any of tlie 
legislative bodies of India without his previous assent. He 
can stop the proceedings of either of the chain liers on any 
bill, clause or amendment, if he feels that the discussion is 
likely to affect the safety and tranijuillity «f the Kaj. He can 
send bills back for reconsideration by the legislature. His 
assent is rcijuired for all bills passed by the legislature before 
they can have the force of law. This is true of central as well 
as provincial legislation. Be can re(|inre certain bills falling 
within the provincial sphere to be reserved for his considera¬ 
tion or for the consideration of His Majesty in (Council. 

In addition to these more or less routine jxnvers which the 
... head of an administration must possess, an ex- 
Certification ^.^.pt^onal overriding veto against the decisions 
of the legislature has been bestowed upon the (Tovernor- 
(leneral of India by the Act of 1911). This weapon was 
forged on the anvil of the Montford Beforms. It corresjx^nds 
to a similar veto jxissessed by him against the Executive 
C'ouncil. ‘ Where either chamber refuses leave to introduce 
or fails to pass in a form recommended by the Governor- 
General, any bill, the Governor-General may certify that the 
passage of the bill is essential for the safety, tramjuillity or 
interests of British India’, and thercujxm, even if the legis¬ 
lature refuses to pass such a bill, it can become an Act by 
the mere signature of the Governor-General. 

A grave constitutional anomaly was thus created. A single 
^ head of the administration was deliberately 
its creation*^ empiweied to defy the opinion of an elected 
legislature. The inclusion of such an extra¬ 
ordinary provision in a ‘ Reforms ’ scheme only testified to 
the imperfect and transitional character of the Reforms. Mr 
Montagu and Parliament did not intend that the Government 
of India should be made fully and wholly responsible to the 
Indian people. But they were equally emphatic in holding 
that it could not continue to be as thoroughly irresponsible 
and bureaucratic as it was before the War. 

They therefore evolved a peculiar plan. It attempted to 
combine two systems which are inherently in- 
Transitional compatible. The legislatures were materiallv 
nature of the . . r; . . 

Reforms increased in size and were made more demo¬ 
cratic and representative. Larger powers were 
conferred upon them. They were to be the agency for the 
6 
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enactment of all laws. A part of the budget was made 
subject to their vote and they were thus called upon to supply 
a small portion of the resources of the state. Yet, the exe¬ 
cutive was to be in no sense subordinate to the legislature. 
It was to continue to be responsible only to the extra-terri¬ 
torial sovereignty of an absentee Parliament which functions 
m a distant country. 

The severe logic of such an incongruous blend of conflict¬ 
ing constitutional principles would be self¬ 
deadlocks evident. A serious difference of opinion between 
the two vital parts of the (Tovermiient may lead 
to complete deadlock and bring the whole machinery to a 
standstill. An effective authority has to be jirovided for end¬ 
ing such an impasse. But, as the executive is ultimately 
responsible to Parliament and not to the Indian legislature, 
it must be enabled, if necessary, to assert itself against the 
latter, for the liquidation of those responsibilities, (liven the 
hypothesis that full political freedom is not to be bestowed 
upon India, the deduction drawn above is unavoidable. The 
irresponsible executive must be also a superior force in the 
country’s governance. 

That certification is meant to be a real power and not a 
mere ornamental possession is amply proved by 
the experience of the last sixteen years. It 
rarely used appears to have been interpreted as a normal 
instrument which can be freely used from day 
to day. Yet, a promiscuous and constant exercise of such 
jKiwers cannot fail to 2 >rove irritating to Indian sentiment. 
The goal of British jxilicy m India is stated to be the develop¬ 
ment of responsible government m all its fulness at an early 
date. Therefore, the greatest restraint must be scrupulously 
observed in making use of extraordinary powers, if their 
existence is necessary at all. The freedom of judgement and 
discretion enjoyed by a single individual, whether the Gover¬ 
nor-General or Governor, must be definitely circumscribed and 
limited. A democratic apyiearance alone is not enough; the 
reality of popular control is infinitely more important. 

Besides possessing these powers, the Governor-General is 
O dinan « authorized to make and promulgate ordi- 

r inancas nances for the peace and good government of 
British India or any part thereof. An ordinance so made has 
the force of law as much as if it were an Act passed by 
the leg’islature. The period of its application is not to exceed 
six months at a time, though it can be renewed for a further 
succession of such periods. An ordinance is thus a legislative 
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measure, partaking of the character of an Act, but emerging 
from the head of the executive in his executive capacity. It 
IS of course intended to be very rarely used. When the 
legislature is not in se.ssion and a great emergency suddenly 
arises, remedial measures can be immediately adopted by the 
exercise of such reserve powers. The recent Civil Disobe¬ 
dience Movement is inseparably associated in the public mind 
with the promulgation of a large number of ordinances by 
the Governor-deneral. 

§5. STATUS AS VICEROY 

The Governor-General of India is not only the head of 
the administration of the land. Over and above 
t^eCrown"^* peisonifies in himself the British 

sovereign and represents his master in the un¬ 
avoidable absence of tlie latter from the land of his govern¬ 
ance. He therefore enjoys all the dignity and prestige and 
special privileges which the sovereign himself would enjoy 
if he chose to stay m India. He has the prerogative of 
mercy and pardon. On behalf of his sovereign, he receives 
homage from the Indian princes. To them, he symbolizes 
the Crown and all the unlimited sovereignty of the Crown. 
The empiiatic declarations of Dord Beading in his communi¬ 
cation to the Nizam are significant of this sovereignty. He 
represents His Majesty m his dealings with foreign princes. 
.\]] the grandeur and paraphernalia of royalty attach to him 
as his master’s deputy. Tlie sense of sublimated deta<*hnient 
that pervades the environment of kingship also pervades, to 
a certain extent, the environment of the accredited viceregent 
of the king. 


§6. INFLUENCE 

That the cumulative influence of this lofty official upon 
, the administration of India is bound to be 

lain uence iji^inense is an obvious truth. His high social 
status and rank, his aristocratic connexions, occasionally his 
political influence as an active party leader are circumstances 
which give him an initial lift in comparison with his would-be 
colleagues in the bureaucracy of India. His large powers, 
ordinary and extraordinary, as the head of the administra¬ 
tion, his exalted social status as the direct representative of 
the .sovereign, the large and lucrative patronage in his 
possession and the premium that is naturally enjoyed by the 
freshness and comprehension that are attributed to him as an 
intelligent outsider, are factors which give him a supreme 
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eminence in the Government. A heavy responsibility is 
believed to devolve upon him in maintaining the safety of the 
Britisli iiaj. 

The combination of all these formidable circumstances 
raises the Governor-General of India head and shoulders 
above the other subordinate officials in the land. If he is 
endowed with a master mind and an assertive temperament, 
his views can colour every department of administration. If 
lie happens to be a man of convictions and cajiacity, his 
personality is bound to ]iermeate all important matters of 
policy and detail that come to be disjxised of by any one of 
his colleagues in the Executive Council individually or by all 
of them collectively. 

The Prune Minister of England, presiding over the Jhatish 
Cabinet, ajijixairR to be only first among equals, 
^f*?***"*®". a leader of his ])eers. The dilference between 
Minister ULiid Ills colleagues is created and tolerated 

only for the exigencies of smooth constitutional 
working. The Viceroy of India has the appearance more of 
a superior than of an equal. Constitutionally speaking, the 
distance between him and his colleagues is far greater and 
much more fundamental than that between the Prime Minis¬ 
ter and his colleagues m the Cabinet. 

B. ThK ChNTRM; ICXHCUTIVE (’otTNClL 

§1. COMPOSITION AND FU.VCTlOxNS §2. METHOD OF WORKING 
§3. COMPARISON WITH BRITISH MINISTERS 

§1. COMPOSITION AND FUNCTIONS 

The Pegulating Act of 1774 which created the office of 
. , Governor-General also created an Executive 

1774 *'°" *" Council of four members to assist him in the 

performance of his resixmsible duties. Subse¬ 
quent Acts passed by Parliament modified the constitution of 
this body from time to time. The number of its members 
was increased in consequence of an increase in the work of 
government following the expansion of British power in India. 
The present structure of the Executive Council is prescribed 
and shaped by the Act of 1919. The details of its relevant 
provisions have now to be studied. It may be noted that 
the Executive Council as such will soon vanish from the 
Indian constitutional picture. When the Federation of India 
comes to be inaugurated, its place will be taken by a group 
of Counsellors and by the Federal Ministry. 
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The miniber of members of tlie Executive Council are 
such as His Majesty thinks fit to appoint. At 
Composition present, it consists of eij^ht members, includ¬ 
ing' tile Governor-fleneral and the Commander- 
in-Chief who is an extraordinary member. They are 
appointed by His Majesty by warrant under the Iloyal Si^^ii 
Manual. At least three of them must be {lersons who have 
been for not less than ten years m the service of the Crown in 
India. One. must be a barrister of Rngland or Ireland or 
an advocate of Scotland or a pleader of an Indian High Court 
of not less than ten years’ standing. Under the Morley- 
Mmto Eeforms of ]9()9, an Indian was apixunted for the first 
rime to be a member of the Council. From 19‘21, the 
number has been increased to three of whom one is Generally 
exjiected to he a Mohammedan. In strict legal theory, there 
could lie no objection to all the members of the Council 
being Indians, provided they are possessed of the requisite 
ijuahfications! J^ut the actual practice completely falsified 
this theoretical possibility till as late as 1909. 

In the Covernor-General in Council are vested the super¬ 
intendence, direction and control of the civil and 
and^owBr* military government of India, subject to the 
orders of the Secretary of State. Every Local 
Government, subject to the clauses of the Government of 
India Act, has to obey the orders of the Governor-General 
in Council and has to keep him constantly and diligently 
informed of all matters of importance in its administration. 

Subject to restrictions imposed by the Secretary of State 
in Council, the Governor-General in Council is empowered 
‘ to purchase and sell and mortgage property, to borrow 
money, and to execute assurances for the jnirjxises’. The 
same authority can, with the previous sanction of His 
Majesty, signified by the Secretary of State m C’ouncil, con¬ 
stitute a new province under a Governor or Ueputy Governor 
or Lieutenant-Governor; can declare any tract to be ‘ back¬ 
ward ’ and make special arrangements for its administration; 
can create Executive Councils for Lieutenant-Governors’ pro¬ 
vinces and determine the number and qualifications of their 
members; can, by notification, take any part of British India 
under the immediate authority and management of the 
Governor-General in Council and can alter the boundaries of 
provinces. 

The Governor-General in Council can also constitute local 
legislatures for Governors’ or Commissioners’ provinces; can 
alter the local limits of the jurisdiction of Indian High Courts; 
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can appoint additional judges to the Hi^h Court for a period 
not exceeding two years and appoint a judge to act as Chief 
Justice when a vacancy occurs and till the vacancy is perma¬ 
nently filled. The Governor-General in Council may not 
declare war or commence hostilities or enter into a treaty 
without the exjiress order of the Secretary of State. 

In any emergencies when hostilities have been already com¬ 
menced or preparations for them have been actually made 
against the British Government in India, he can declare 
war and immediately send intimation to the Secretary of 
State. The Governor-General in Council has, by delegation, 
jxiwers of making treaties and arrangements with Asiatic 
states, of the exercise of jurisdiction and other powers m 
foreign territory, and of acquiring and ceding property. He 
also enjoys such powers, prerogatives, privileges, and immu¬ 
nities appertaining to the Crown as are ‘ appropriate to the 
case and consistent with the system of law in force in India 
The tenure of office of a member of the Executive Council 
has been fixed by a well-established custom to 
^nureand years. By the licave of Absence Act of 

1924, the Governor-General in Council may grant 
to any member leave of absence for urgent reasons of health 
or private affairs. Such leave cannot exceed four months and 
cannot be granted more than once during his tenure of office. 
Suitable leave allowances have been provided for under rules 
made by the Secretary of State in Council. 

§2. METHOD OF WOllKINO 

Originally the Executive Council of the Governor-General 
Before ' Worked together as a board and decided all 

186^*^* (|ue.stions by a majority of votes’. There was 

no systematic distribution of work among its 
members. Every question that came up for the disjxisal of 
the Governor-General in Council was disposed of by the 
Council as a whole, sitting collectively. There was no divi¬ 
sion of labour, no allocation of departments to individual 
members. This sort of mass work entailed an enormous 
delay and began to prove increasingly difficult as the nature 
of Government functions began to get more and more com¬ 
plex and their scope began to get wider and wider. The 
sippointment of special members for Haw and Finance in 
1838 and 1861 respectively was an acknowledgement of the 
unworkable nature of collective Council work. Lord Canning 
abandoned the system altogether and carried to a logical 
conclusion the principle that was initiated in 1833. 
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He distributed the ordinary work of the departments 
amono the members and laid down that only the 
Portfolioi more im|X)rtant cases were to be referred to the 
Governor-General or dealt with collectively. This is what is 
known as the jiortfolio system, and it has continued to the 
present day. [Jnder thjs system, each member, in regard 
to ins own department or departments, has the final 
voice in ordinary departmental matters. He is ('ouncillor 
and administrator together. Any subject of special im- 
fiortance or one in which it is proposed to overrule the 
views of a Provincial Government must be referred to the 
Viceroy; so also matters which originate in one department 
hut also affect other departments. The members generally 
meet in Council once a week and discuss ijuestions which the 
Aheeroy desires to put before them or which an overruled 
member might desire to be discussed by the Council. In any 
difference of opinion, the decision of the majority ordinarily 
jirevails, the Viceroy having an overriding veto m exceptional 
circumstances. 

At the present day the portfolios in the Executive Council 
are distributed as under : 

Portfolio! Viceroy ; Foreign and Political Depart¬ 

ments. 

(2) Commander-in-Chief ; Army and Defence. 

(3) Home Member : General supervision over matters 
affecting the Indian Civil Service, internal politics, Jails, 
Police, Law and Justice. 

(4) Finance Member : Finance. 

(5) Member for Communications. 

(6) Law Member : the liegislative Department. 

(7) Member for the Departments of Education, Health 
and Lands. 

(8) Member for Industries and Labour. 

Immediately subordinate to the member in charge is the 

officer known as Secretary. He is in charge of 
Secretaries departmental office. His position corres¬ 

ponds, as the Decentralization (commission has 
pointed out, to that of a Permanent Under-Secretary of State 
in the United Kingdom. There is, however, this difference. 
In India, the Secretary is allowed to be present at the meet¬ 
ings of the Executive Council to furnish any detailed infor¬ 
mation that might be required regarding his own department. 
Besides, he is required to attend on the Viceroy usually once 
a week and to discuss with him all matters of imjxirtance 
arising in his department. He has the right of bringing to 
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the Viceroy’s special notice any case in which he considers 
the concurrence of the Viceroy with the member’s action or 
projxisal is necessary. His tenure of office is usually three 
years. 

Thus the constitutional position enjoyed by him is uni(]ue. 

He is a subordinate, having the special privilege 
PosTuon direct access to the superior of his immediate 

superior. He can create a prepossession in the 
mind of the Viceroy about any matter in his department 
without the knowledge of the member in charge. The system 
IS a remnant of the old days when it was considered desirable 
to keep a check over the actions and the departmental inde- 
jiendencc of the Exeiaitive Councillors. The (lovernor- 
Gerieral as the head of the administration was therefore 
emjxiwered to be directly in touch with departmental work¬ 
ing through the Secretaries. Indian public opinion is inclined 
to condemn this constitutional anomaly as likely to encourage 
mistrust and misunderstanding, particularly after the admis¬ 
sion of Indians to the JOxecutive Council. 


§3. COMPARISON WITH lUUTISII MINISTERS 

It would be clear to a student of the British constitution 
that the British Minister ditTers essentially from 
MinUters member of the Indian Executive Council, 

are politicians The former IS a politician first and an adminis¬ 
trative officer afterwards. Indeed he comes to 
he the latter because he has been the former. Englisli 
Ministers are not lifelong bureaucratic servants. Persons in 
the service of the Government are deliberately precluded from 
taking seats in Parliament and therefore in the Cabinet. 
Things are different in India. A few Indian public men may 
find a place in the Council, if chosen to fill an appointment 
by the Viceroy. But most members are selected from the 
successful servants in the administration. Elevation to the 
Executive Council and enjoyment of the fine prospects that 
it offers are aniong^ the principal attractions to the T^ritish 
who seek careers in India. 

The initiative and independence that would characterize 
Peculiarity ^ body like the British Cabinet which inhibits 
of the bureaucratic officials from becoming its niem- 

Executive Pel’s are naturally absent among the Executive 
ounci Council as a whole in India. Nor can all its 

members possess that diffused sense of equality which per¬ 
meates the relations of the English Ministers with their 
chief, the Prime Minister. The important patronage in the 
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hands of the Governor-General is not a negliRilile factor in 
this connexion. There are still higher rungs in the official 
ladder than an Executive Councillorship, which may indeed 
lead to them. Therefore, in boldness, as in wider compre¬ 
hension, the British Cabinet is bound to compare morn 
favourably than the Indian Council, with its tendency tO' 
be more subdued in outlook and spirit. 

Mucli of course depends upon the head. He is a stranger 
Influence of land whicli he IS sent out to rule. He 

the Governor- scts out to Work With a burcaucracy winch has 
General’s cry.stallized traditions of its own and has acquired 
personality reputation for itself. It supplies the expert 

knowledge about men and things in India, obtained after 
prolonged years of service on the spot. The claims of such 
a body to be recognized as an authoritative and correct guide 
may not be lightly disregarded but even positively admitted' 
by commonplace mediocrity. At sucli times, it is not the 
Viceroy but the Council which really rules. However, to a 
Viceroy endowed with a distinct individuality and vigour of 
will, the constitutional atmosfihere of the Council would 
ap])ear to be congenial to the develofiment of his personal 
influence and the acceptance of his lead in all matters of 
policy and detail. 

The assistance of the Executive Council is indisi'iensable 
to the Viceroy m all circumstances. It main- 
Executive*** hiins the continuity of administration. And 

Council except under abnormal circumstances no Viceroy 

would think of exercising his extraordinary pre¬ 
rogatives in order to override the declared opinion of the 
Executive Council. As J. S. Mill said, the advisers attached 
to a powerful and self-willed man ought not to be put under 
conditions which would reduce them to a cipher. 
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THE CENTRAL LEGISLATURE 

A. Some General Information Concerning Legislatures 
importance of the legislature in modern constitutions 

§2. THE FUNCTIONS OF A LEGISLATURE ^3. FRANCHISE AND ELEC¬ 
TORATE §4. THE BU'AMERAL SYSTEM 

§1. IMPORTANCE OF THE LEGISLATURE IN MODERN CONSTITUTIONS 

In all progressive western countries the legislature has now 
acquired outstanding iinjxirtance. At first it 
legislature was predominantly, if not purely, a law-making 
-controls the body. Its function was to jiass measures which 
executive required the force of legality. The business it 
transacted pertained primarily to bills and Acts. From this 
position of comparative simplicity the legislature has now 
■evolved into a body which exercises general control over the 
administration. 

The principle and practice of political responsibility move 
round the pivot of the legislature’s supreme dominance over 
the executive. The jxiwers and functions of the legislature 
are the touchstone wliicli assesses the degree of popular con¬ 
trol that obtains in a constitution. Modern legislatures are 
not only law-making bodies; they vote grants of the neces¬ 
sary money; they practically appoint the Ministers direct, 
control and modify their policy, and in case of a disagree¬ 
ment, even dLsmiss them. The daily routine of departmental 
management is not, indeed, looked after by them, but the 
general line of administrative action and the general prin¬ 
ciples pervading the policy of the state are all inspired and 
•dictated by their opinions and views. In other words, an all¬ 
round control of tlie state vests in the legislature m a form 
of government which is described by constitutional writers 
ii.s responsible. The English Cabinet, for instance, is the 
product of Parliament and completely amenable to it. 

This unique importance that has progressively come to be 
attached to the legislature in modern days is 
the natural consequence of the changed charac- 
legislature the structure of legislative chambers. 

They are now elected bodies largely reflecting 
popular opinion and therefore carrying with them the 
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invincible prestige of being the accredited mouthpieces of the 
whole nation. To judge the progress in democratization and 
responsibility of any form of polity it is necessary only to 
find out the extent and reality of the legislature’s predomi¬ 
nance over the executive. The more complete the subordi¬ 
nation of the executive, the greater is the advance in the 
direction of responsibility. Legislatures in India, whether in 
the Central Government or in the provinces, have to be judged 
henceforth by this criterion. 

§2. TUB FUNCTIONS OF A LEGISLATCRE 


A legislature’s functions and powers can be divided into 
dilferent parts. For instance they can be do- 
1. Legwlative separately as referring to legislation or 

to administration or to finance. The meaning of the first of 
these IS clear on the surface. No measure can obtain the 
force of legality unless it is passed by the legislature. Every¬ 
thing that is Incorporated into the law of the land and 
obedience to which is demanded from the citizens, has to 
receive its sanction before it can be so incor^xirated and 
enforced. Unle.ss otherwise provided, no bill which is not 
voted by the legislature can have application in a court of 
law. 

The control over administration is exercised in various 


ii. Adminis¬ 
trative 


ways : (1) by moving resolutions, (2) by moving 
votes of no confidence, (d) by moving adjourn¬ 
ments, and (4) by asking questions and supple¬ 


mentary questions to elicit information about departmental 


details. 


(1) On any matter of public importance the legislature 
may express a clear opinion after having dis- 
Resolutions ^aisged its issues thoroughly. This expression 
of opinion is in the form of a recommendation to the 
<TOvernment. It has no binding legal force. It is not a 
law and has not to pass througli the elaborate procedure to 
which every bill is subjected before its final consummation 
into an Act. Yet the expression of opinion has a clear value 
of its own. It makes an unambiguous and emphatic decla¬ 
ration of the views of the elected representatives of the 
people. It therefore serves as an indicator which records 
the strength and the direction of popular opinion. A clear 
indication of the jxipular will cannot be ignored by any 
executive Government having a sense of res^xmsibility. It 
serves to guide correctly, if not to control rigidly, any steps 
that may be contemplated by the executive authority. 
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(2) A vote of censure or no confidence is a most direct 

way of expresRin" disapproval and of exactly 
Vote of locatmo the a'^cncy which it is desired to con- 

^rcoSidence demn. Tn a purely responsible administration 

occasions for votes of censure are rare, for, 
before matters come to that pass, numerous indications are- 
^iven of the existiiif* displeasure, and they are immediately 
understood. This right is of particular use in those forms 
of government where the executive cannot be removed froirt 
office by the legislature. A direct and emphatic condemna¬ 
tion of the actions of irresponsible officials is likely to serv& 
as a moral restraint upon them. 

(3) Adjournment motions aie intended to direct the 

attention of the house and the Government to 
Adjournments extraordinary hapiiemng involving the public 

weal that might take place during the actual session of the 
('ouncil or that may liave taken place only a short time prior 
to the session. Any member may beg leave to move that 
the regular business on the agenda be temporarily suspended 
and that the house do discuss the extraordinaiy 0 <‘currence, 
provided the president allows the motion. He may not do so 
in case he feels that the matter, for the discussion of which 
a temporary suspension of the regular agenda is reijuisitioned, 
is not of sufficient ini|X)rtance to justify the susiiension. 
Motions for adjournment save the discussions of the chamber 
on jirominent and burning topics of the day from being stale 
and more or less artificial. 

(4) The power of asking questions and supplementary 

questions is extremely valuable. It serves to 
nterpel ations important Sidelight on the administra¬ 

tion by enabling members to elicit information regarding 
routine departmental management. It is useful in exposing 
to publicity any unjust or tyrannical abuse of the freedom 
of judgement and discretion that have necessarily to be allow¬ 
ed to the executive. Any member of the legislature can put 
a question on a matter of public interest, subject to its dis¬ 
allowance by the president. Tf the answer given proves 
unsatisfactory, either the member who puts the question 
originally, or any other curious or dissatisfied member may 
put further supplementary questions. This at times almost 
approximates to a regular cross-examination. Details which 
are too trivial to he discussed in the form of resolutions and 
which are too important to be completely ignored can be 
brought for public criticism through the exercise of the power 
of interpellation. 
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Publicity is the greatest check and the greatest corrective 
to the waywardness of all normal (lovcrnments. Jhiblicity 
is of still greater value when the form of government is an 
irresponsible bureaucracy. Pesolutions, adjournments, votes 
of censure, questions and supplementary questions are instru¬ 
ments of publicity. As long as the composition of the 
Government has not become abnormally mechanical and un¬ 
human, the fear of i>ublic criticism and jiublic exposure is 
bound to prove a very salutary restraint ujxm action that 
might be taken by Government officials. 

The last and most important jxivvcr that a legislature 
can enjoy is control over the pur.^e. The great 
111. Financial constitutional struggle in Kngland tlirouglioiit 
the Stuart period, and even earlier, centred round the dis¬ 
puted (juestion whether the King could levy taxes without 
the consimt of the jieople and spend them as he liked, 
irrespective of the wishes of Parliament. The most glorious 
achievement of the popular party in the struggle was the 
emphatic and decisive establishment of the principle that 
the money which the King’s authority wanted to collect from 
the people by way of taxation must be voted by the repre¬ 
sentatives of the people assembled in Parliament. Parlia¬ 
ment also decided the manner of its collection and the 
direction of its exjienditure. The essence of democracy lies, 
among other things, in this type of undisputed control over 
the purse that is exercised by the jieople through their chosen 
representatives. The real jiower of any legislature is to be 
measured by the degree of the monetary control it enjoys 
The British Parliament—or more correctly the House of 
■Commons—is the sole authority for and the sole custodian 
of the finances of the (Tovernment of Great Britain. Tlie 
executive can get only as much money as is voted by Parlia¬ 
ment and has to .spend it on those pur{)o.ses only for which 
it is specifically voted. Finances are to the .state what the 
life-breath is to the body, and m resjxinsible forms of govern¬ 
ment entire control over them is vested in the legislature. 

§3. PR.VXCHISE AXD ELECTORATE 

Democracies in modern days are representative. A direct 
Modern democracy is a physical inijiossibility, apart 

democracies from other considerations of its advantages or 
are represen- disadvantages. Under representative govern- 
tative ment, the affairs of the state are entrusted to a 

few people chosen by the citizens. In an ideal state of things, 
every citizen, unless positively disqualified, has the right 
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of votino' in the election of such persons. The smaller 
the number of disqualifications and the larger the num¬ 
ber of persons who are authorized to give their vote, 
the more representative becomes the character of the 
Government. 

The right of giving a vote is described, in political science,, 
as the franchise. Persons to whom the franchise is given 
are described as the electorate or the constituency. The 
electorate is not identical with the total body of the citizens. 
It contains only those persons who are allowed to take part, 
indirectly, m the administration of the land. 


What sort of persons should be excluded from the enjoy¬ 
ment of this political privilege? On the answer 
UonlT***^**^* to this crucial question depends the degree of 
the democratic character of a democracy. Cer¬ 
tain dis(|iialifications are obvious. Children are not, for 
instance, in a jxisition, intellectually speaking, to understand 
the problem of government and to exercise the franchise. 
Lunatics come in the same category, ('riminals who have 
been convicted by a court of law for crimes against society 
cannot evidently be permitted to have any share m the forma¬ 
tion of the Government. The same viewjioint holds good m 
the case of bankrupts. Even in countries where there is 
universal franchise these disipialifications are accepted as 
necessary and desirable. 

Most of the rejiresentative Governments in the past had 
more restrictions than these on the exercise of 
^Ifrage franchise. Women, for example, were dis¬ 

qualified on account of their sex even if they 
possessed the other necessary qualifications. Poor persons, 
labourers and wage-earners were also regarded as unfit to 
possess the right to give a vote. Ownership of a certain 
minimum amount of property or income has been almost an 
invariable qualification to entitle jiersons to the vote. The- 
trend of modern tunes is to reduce the amount to as low a. 


figure as possible so as to include in the electorate the largest 
number of citizens. 


Some western countries have abolished the property qiiali-- 
fication altogether. They have conferred the right to vote 
on all citizens, men and women, who have reached a certain 
age, and who are not debarred otherwise, as for instance on 
grounds of lunacy, treason, bankruptcy, etc. Conditions in 
India may be different, but the Indian electorate is to be 
judged from the same point of view. The Nehru Report ■ 
iiad advocated the introduction of adult suffrage. 
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General 

electorate* 


It would be pertinent to describe here the different kinds 
of electorates that exist in India at the present, 
in India"*** day. They are mainly based on qualifications 
either of property or of coniiuunity or of special 
interests. Residence is also an important factor. 

A general electorate is one in which no account is taken 
of the race or community of the voter. The 
electoral law prescribes certain property and 
other qualifications, and all citizens, irrespective 
of caste, creed and religion, who possess them, are entitled 
to get a vote. Residence in a definite territorial area, which 
defines the geographical limits of the electorate, is of cour.sc 
considered essential. 

In India, the nearest approacli to a general electorate is- 
found in the non-Mohammedan constituency. 
Non-Moham- Consists of all enfranchised persons, other 
tuency ******* Moliammedaus, in any electoral area. It 

may thus be composed of Hindus, Parsis, Jews, 
Christians and others, all ])laced together in one collection, 
provided the conditions about the franchise are properly 


satisfied. 

The concept of a communal electorate is different. Here 
the very first condition winch is essential to 
ele^Trate* entitle a person to acquire a vote is that he 
must belong to a particular community. Heing 
a member of that community he must further satisfy the 
conditions of the franchise as they may have been fixed by 
the electoral law. Persons not belonging to that community 
are entirely excluded from the electorate. 

In India, communal electorates have been conceded tO' 
the Mohammedans tliroiighoiit the land, to the Sikhs m the- 
Punjab and to the Europeans in imjxirtant cities and plan¬ 
tation areas. The voters who vote m these constituencies and 
the candidates who contest these seats must belong to the 
Mohammedan, Sikh, and Eiirojiean communities respectively. 
Others can neither vote nor stand for election in these 
constituencies. 

It is possible to devise an electorate which is a compromise 
Mixed e 1 «cto- ^^fween the general and communal principles 
rates with and combines both of them. That is known as- 

reserved the system of mixed electorates with reserva- 

tion of seats for particular communities. In 
such a system it is not necessary that the voters or electors 
must belong to a particular religion or race. The electorate 
contains names of all those who possess the requisite 
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franchise. It is a miscellaneous mass of different creeds and 
communities. But it is also laid down that out of the total 
number of seats which have to be filled by election a certain 
number must be held by members of a particular community. 

An illustration will make the point clear. Suppose a 
territorial constituency has been assigned three seats in the 
legislature. It may be prescribed that at least one of these 
three seats must be held liy a Mussulman, though the electors 
are. composed of both Mussulmans and non-Mussulmans. 

It may happen that m the results of the election the first 
three candidates, wlio poll the largest number of votes in 
consecutive order, aie all non-Mussulmans. In that case the 
third of such candidates is not declared to be elected; but a 
Mussulman candidate, who may stand much lower in rank 
in the numerical ordi'r but who is the first Mussulman stand¬ 
ing immediately next to the second of the above, is declared 
successful. 

(hi the otlier hand, it may also happen that in the results 
-of the election the first three candidates, who poll the largest 
number of votes in consecutive order, aie all Mussulmans, 
The election of every one of them is, in that case, considered 
to bo perfectly valid. In addition to the one seat reserved 
foi’ them, they are thus enabled to capture the remaining 
two. 

In a communal electorate the candidate lias to win the 
■confidence of only the members of his community. In a 
mixed electorate with reservation of seats, he has to look 
for votes even outside his community and endeavour to be 
popular with all. 

In India, the concession of the privilege of reservation of 
.seats for their own community was granted to the Maratha 
caste in the Bombay Deccan m elections to the old Bombay 
Legislative ('ouncil. The Nehru Heport adv(X.‘ated the ex¬ 
tension of the same system throughout the whole country 
in place of the present communal electorates. A considerable 
body of enlightened public opinion also supports the same 
view in the interests of a consolidated Indian nationalism. 

Besides these types there is another type known as ‘ special 
constituencies’. These are intended to repre- 
electoratea certain special interests in the country in 

their own right and independently. The landed 
aristocrac}^, trade and commerce, and educational institutions 
like universities are all special interests wluch have to be 
properly safeguarded and which are given special recog¬ 
nition as entities useful and beneficial to the state. They are 
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therefore very often formed into constituencies by themselves. 
Such a constituency consists of all persons who are united by 
the tie of common interest, irrespective of community or race. 
They are thus dilferent from communal constituencies. 

In India several universities have been given the right of 
sending their own representatives to the legislature. Simi¬ 
larly, European Chambers of Commerce, Indian Merchants’ 
Chambers and Bureaus, Millowners’ Associations, Sardars 
and Inamdars have been set up as constituencies by them¬ 
selves. Every person who is a recognized constituent of 
these bodies can vote in elections which are held for the 
return of their representatives. 

Communal electorates were first introduced in India in 


J9()9 as the mo.st effective, convenient and satis- 
commuiial factory means of protecting the interests of 
electorate* minorities. One of the greatest imperfections 
are created dangers of democracy is the possibility of 

its degenerating into a mere tyrannical rule of the majority 
over tlie minority and the suppression of the latter. This 
danger is considered to be more jirobable and more acute in 
a country like India where the minority is demarcated and 
distinguished from the majority not only on social or political 
questions hut on grounds of difference in religion and his¬ 
torical antipathy. These considerations, it is said, make it 
necessary to provide some effective safeguards against the 
jiossihle danger. The one which apjieared to be the most 
satisfactory and convenient to Lord Morley in 1909 was the 
splitting up of the general Indian electorate into two or more 
parts on the principle of race. To such exclusively racial 
electorates was given the riglit of sending representatives 
from amongst themselves. They were generally formed 
according to the numerical proportion of the race to the total 
population in a specified area. 

Communal electorates have a tendency to emphasize and 
lierjietuate the existing racial and religious differ- 
ences. They are subversive of a sense of com¬ 
prehensive nationality baaed on the community 
of political interest. By putting a deliberate premium upon 
one’s particular community they jxisitively discourage any 
tendency to fusion of the separatist predilections of the 
different communities, and encourage a narrower and selfish 
angle of vision. However, communal electorates are an 
accomplished fact in Indian polity, and it is extremely diffi¬ 
cult to undo what has been done. They have acquired the 
strength of a vested interest. The minority is reluctant to 


7 
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part With a privilege which has been in its possession lor 
years. It will be a long tune before other more scientific 
and less objectionable devices to protect the interests of the 
minority are suggested and the latter is persuaded to accept 
them. 

All jiersons born m the state are not automatically given 
the riglit to vote even under the system of 
The electoral iVanchise. And when the latter is not in 

operation, certain property and other qualifica¬ 
tions are prescribed by law to determine tlie riglit to 
vote. A list IS made, for a specific territorial area, of all 
persons who |xissess those (|uahfications and are therefore en¬ 
titled to exercise their vote. This list is called the ‘ electoral 
roll ’. 

A preliminary and tentative edition of the electoral roll 
IS published by the (lovernment and kept ofx'n foi public 
inspection for a stated period. It may haiipeii that names 
ot persons, who by their fxissession of the r(‘(pnsite (piah- 
fications are entitled to get a vote, have not been included 
in the electoral roll through oversight or mistake. Such 
omissions can be brought to the notice of the collector or 
other authorized official and rectified by him. A revised and 
final edition of the electoral roll is then jiublished and only 
such persons whose names are included therein are allowed 
to vote at the time of election. 

^4 TiiK lUcxMEavr. system 

In the bicameral sy.stem, the legislature is composed of 
two separate chambers. One of them is known 
houseTndthe ufiper house or the second chamber, 

lower house other is kiiowii as the lower house or 

chamber. The electorates of the two houses 
are not the same. Their powers, functions and political 
status are not identical. They are formed to fulfil different 
purposes and embody different ideas. 

The up})er chamber is intended mainly to represent the 
vested interests and the wealth of the land. It consists of 
the members of the historical aristocracy, big landowners, 
wealthy merchants and other propertied classes. A little 
sprinkling of a few intellectual and public workers is 
also usually added to it. On the other hand, the lower 
chamber is more democratic in character. It is expected 
to include the poorer element in the community and 
therefore the franchise for its election is deliberately kept 
low. 
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Because the lower chamber is more representative and 
democratic m its structure it is usually invested 
house'^8*^ with greater political power and control. It is 
larger powert considered only fair and natural that the body 
which reflects in a very great measure the 
nation’s will should possess the dominant authority in the 
state. Bor this very reason the British House of Commons 
is emjiowered to make and unmake the executive Govern¬ 
ment in that country and to dictate to it. 

The upper chamber represents only the privileged few 
who form the higher strata of society. Its 
Ihrmbir'is members are not expected to be in the closest 
intended to touch with thc deiuos, or to give expression to 

amend and jg.. cdierished ambitions and patiently borne 

sorrows. They are therefore precluded from 
exercising any etfcctive control over money matters either on 
the income or on the expenditure side. Kven m subjects 
other than finance tlie tendency of modern days is to look 
upon the second chamber as a brake on thc impulsiveness of 
democracy. It is entrusted with thc duty of amendment and 
revision. It is ('m{)o\voi'ed to com|K?l reconsideration of a 
measure which may have been passed by the lower chamber 
merely in a fit of frenzy. However, it is not intended that a 
body wdiicli represents only the aristocracy of the land should 
be permitted to make of itself a permanent hindrance to a 
many-sided national progress as visualized by the large 
majority of citizens who are electors. 

Political thinkers are not agreed on the (jiiestion as to 
wliother two legislative chambers are necessary 
‘I- unitary state at all. There are 
need for a Hot a few wlio liold the heterodox opinion that 
second sccoiid chamber is an unwanted superflnitv 

cham er nuisance. They feel that its existence 

involves an unnecessary reduplication of governmental work 
and conseiiuently an enormous waste of time, energy and 
money. To such critics it ajipears that the alleged indispens- 
abihty of tlie second chamber is not based on rational con-, 
viction but on prejudices engendered by the superstition of 
constitutional orthodoxy. 

The framework of Indian polity has been unitary since 
the Begulating Act. Even the Montford Beforms 
tion’inlndra make it federal. However, the Act of 

1919 introduced the l)ica,Tneral system .m the 
central legislature of India by the creation of the Legislative 
Assembly and the Council of State. It may be conceded for 


Controversy 
about the 
need for a 
second 
chamber 
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the sake of argument that the dangers of an upper chamber are 
not likely to become really serious in a free nation. But its 
blind imitation in a subject country may prove perilous to 
national advance towards autonomy. 

The Indian (Tovernment has not yet been made respons¬ 
ible to the Indian people. Conditions in this land are not 
therefore similar to those that obtain in a self-governing 
Dominion or a sovereign state. In the psychological and 
material environment of a comiuered country the existence of 
an oligarchical legislative house may prove ruinous to political 
progress. It may detract from the growth of national 
solidarity. 

B. Thu Central Begislaturh 


§1. THE COIl.VCITi OF STATE §2. THE LEOISI-ATIVE ASSEMBLY §3. 
PROCEDURE IN THE CENTRAL LEGISLATURE §4. CONFLICTS BETWEEN 
THE TWO CHAMBERS 


The East India Company had been given the power of 
making rules and regulations for the proper 
growth*^"** conduct of its business and for maintaining dis¬ 
cipline and good behaviour among its servants. 
As long as its activities were purely commercial, this power 
was quite sufficient. But after the Company began to fight 
wars and to build up an empire in India, its problems and 
requirements became entirely different. Government over a 
people naturally involved the duty of framing elaborate laws 
affecting every aspect of the larger social life. It was a 
responsible and difficult task, and its performance had to be 
entrusted to a well-defined expert authority. 

The growth of the Indian law-making body, from the 
Regulating Act to the introduction of the Montford Reforms, 
has been briefly outlined in a preceding chapter.^ The 
legislature of that period was merely an enlarged edition of 
the Executive Council, merely an appendage of bureaucratic 
authority, with no effective power whatever. Then came the 
War and the famous announcement of 20 August 1917. 
The changes introduced by the Montford Reforms were con¬ 
ceived in the faint and shadowy background of the ideal of 
responsible government. 

The Act of 1919, therefore, separated the legislature from 

Twochamberti Conferred on it the status of 

woe m rs independent existence in the Indian consti¬ 
tutional structure. A bicameral system was created to take 


See pp. 9-15. 
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the place of the old Imperial Legislative Council. The lower 
chamber was called the Legislative Assembly, and the upper 
chamber the Council of State. A detailed study of these two 
chambers is made in the following sections. 

§1. THE COUNCIL OF STATE 

The Council of State in India corresponds to the upper 
chambers of other countries. The total number 
Constitution members is 60. Out of these, 33 are 

elected by the different constituencies and 27 are nominated 
by the Government. Of the nominated members, not more 
than 20 are to be officials. 

The ('ouncil of State is a part of the central legislature, 
and its electorate is comprised within the territorial limits 
of the whole of British India. Klections are not, however, 
held on a general ticket throughout the area. The existing 
political divisions are taken as units, and seats are assigned 
to them approximately in proiwrtion to their population, their 
territorial extent and so on. The total elected number of 
thirty-three is thus distributed among the various provinces 
which are taken as electoral units. A similar distribution 
also takes place of nominated seats. 

The great diversity of political and economic conditions 
in the various provinces makes a uniform fran- 
Franc i 8 « cliise for a chamber of the central legislature 
almost an impossibility. The franchise for the Council of 
State therefore is different m the different provinces. The 
variation is, of course, intended only to equalize the condi¬ 
tions of the franidiise as far as possible by taking into account 
the particular economic or {Xilitical situation of each province 
and correcting and modifying the franchise in the light of 
those conditions. This body is intended to serve the purpose 
of an upper and revising chamber and therefore to consist of 
persons who have large vested interests in the country. They 
are expected to be conservative enough to stand above the 
radical freaks of a democracy. The qualifications are therefore 
so contrived as to ensure that the majority of the members 
will belong to the richest strata of society, only a small num¬ 
ber will be comparatively |K)or but distinguished persons, 
with public service or learning to their credit. 

In the Bombay Presidency (1) persons who pay an income- 
tax on an annual income of not less than Es. 80,000, (2) 
persons who are owners of land, the land revenue dues of 
which are not less than Es. 2,000 per year, and (3) persons 
who are Sardars or Talukdars or Diimaldars or Inamdars and 
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recognized as such by tlie (loverninent are entitled to a vote. 
The effect of this hi«h franchise is clear. It excludes any 
one who is not very wealthy or who is not a scion of an 
aristocratic family. The intellectual element is supplied by 
the further provisions that (4) all persons who have been once 
president or vice-president of a municipality, (5) president nr 
vice-president of a district local board, (G) persons who have 
been members of the senate or fellows of a university, (7) 
fiersons who had been once members of any le^^islative body 
in India, (8) persons who enjoy the distinction of the title of 
Mahamahopadhyaya or Shams-ul-Ulema, have also a right to 


vote. 

With the exception of this small intellectual and to a 
certain extent di'iiioiaatic element, the Council 
chic body state has a predominantly oligarchical charac¬ 

ter. It therefore fxissesses all the characteristics 
that are the distinguishing features of oligarchy. It is conser¬ 
vative m its very elemental formation. It is always suspicious 
of jirogress. Its outlook is generally extremely narrow. 
Kepresontmg as it does the vested interests in the state, it 
is inclined to be very much self-centred and self-firotecting. 
Not being returned by an exttmsive electorate, it has a ten¬ 
dency to be exclusive in its outlook and to be left unaffected 
by the currents of yxipular opinion. The small elected 
majority of five is not calculated to counteract the conse- 
(piences of the oligarchical nature of the body. The tenure 
of the Council of State is five years. 

For any legislature the ixisition and status of the president 
are matters of inifiortant consideration and 
re>i ent privilege. Ill the case of the old Supreme 
Legislative Council the Governor-General was the ex-officio 
president. After the Montford Reforms this privilege wax 
taken away fiom the Governor-General. Tlie president of 
the Council of State is nominated by the Governor-General, 
and from the time of its inception till very recently he was 
invariably an official. At present, however, a non-official has 
been selected to hold the office. The Council of State is 
denied the privilege of electing its own president, a privilege 
which IS enjoyed by the Legislative Assembly. 

Reference has already been made to the different kinds 
of powers which a legislative chamber can 
*^owerr”* possess. The Council of State has been given 
L^’ugislative legislative powers. Every bill which has 

to be passed into an Act must receive its assent. 
Any member, official or non-official, may introduce a bill for 
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the consideration of the house which may or may not pass 
it. No measure can be incorporated into the law of the land 
unless the Council of State has j^iven its sanction to it. It 
enjoys in this respect the same powers as are enjoyed by the 
Jjegislative Assembly. 

It can exercise control over the administration by moving 
resolutions or adjournments or votes of no con- 
trativ™"'*' or by putting (|uestions and supplemen- 

taiy ({uestions. Fifteen days’ notice is reciuired 
for a resolution. The Governor-Ceneral can disallow any reso¬ 
lution if he feels it necessary to do so m the public interest. 
IVIotions for adjournment mu.st refer to definite matters of 
urgent public importance and of recent occurrence. Ques¬ 
tions and supplementary (piestions to elicit information on 
points in tlie routine of administration can be put by members 
to the executive olficials. On matters affecting relations of 
the Government with foreign states or Indian Crinces or on 
those matters which are sub judicc no (|uestions can be asked 
and no resolutions can be moved. The president can dis¬ 
allow a question or supplementary question. He can also 
disallow a motion for adjournment. 

I lastly, the financial powers of the Council of State have 
to be understood. The Council of State is 
111. Fmancia avowedly a body of elders, oligarchical in 
character and serving as an upirer chamber. It has only a 
remote acijuaintance with the beat of tlie jxipular pulse and 
only a remote affinity with popular sentiments and desires. 
The second chambers m western countries do not enjoy the 
same thorough control over the nation’s purse as the lower 
chambers jxissess. They are regarded as inherently unfit to 
exercise this power because of their vested interests, because 
of their narrow representative character and because of the 
general conservative—if not stagnant—outlook that pervades 
all their thoughts and acts. The House of Tjords in England, 
for instance, cannot initiate any money bill, and after the 
legislation of 1911 cannot claim equal rights with the lower 
chamber in financial affairs; it has been disarmed of its power 
of persistently opjxising and obstructing the passage of the 
Finance Bill whicli has been passed by the low'er body, the 
House of Commons. 

Following this sound constitutional precedent, the Indian 
upper chamber is denied certain privileges in financial matters 
which are exclusively granted to the lower chamber. The 
budget is to be presented to both bodies on the same day. 
Both of them can discuss it thoroughly. But the voting of 
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particular grants demanded by the heads of various depart¬ 
ments is a special duty and privilege of the Assembly. They 
are not submitted to the Council of State after they are 
voted upon by the A.ssembly. The latter body is in this 
respect supreme, subject to the certifying veto of the 
Governor-General. 

After the voting of grants, ways and means of revenue 
have to be considered. Money has to be found for the 
expenditure that is voted, and all proposals for taxation are 
embodied in a bill known as the Finance Bill. This Bill has 
to be passed by the Assembly and is then sent up to the Coun¬ 
cil of State for its assent like any other legislative bill. The 
Council may pass the Bill as it is or introduce amendments 
which must be acceptable to the originating chamber. In a 
deadlock, the Governor-General’s extraordinary powers can be 
exercised for preserving the stability of the administration. 

The Council of State’s financial powers are therefore as 
under. The budget is presented to it at the same time as 
the Assembly. It has the right of having a general discussion 
on the budget and on the financial policy of the Government. 
Its legislative powers being co-ordinate with those of the 
Assembly, the Finance Bill, which contains all pro^xisals 
of taxation, has to be submitted for its assent and can be 
modified or even rejected by it. The power which the 
Council of State does not possess is that of voting supplies 
or grants, demands for which are made by heads of the 
various departments separately. That is the exclusive privi¬ 
lege of the Assembly. 

The experience of the working of the Council during the 
last sixteen years has revealed the usual anta- 
rtie*Counc?f ^iotiisni and cleavage between the viewpoints of 
of State democratic and those of an oligarchic house. 

A cent per cent increase m the salt-tax which 
was proposed in the budget by the Finance Member and 
which was vehemently opposed by the Legislative Assembly 
was approved of by the Council of State. Nor could the 
Assembly’s antagonism to the Princes’ Protection Bill find 
any supfxirt in the Council of State. In fact, a constitutional 
crisis in the real sense of the word has not yet occurred. On 
occasions of conflict between the democratic Assembly and 
the bureaucratic Government, the oligarchic Council of State 
has invariably thrown itself on the side of the Government. 
With its help and by the exercise of his power of certification, 
the Governor-General has been able to obtain whatever he 
has wanted. 
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Even in free countries, a conp:regation of vested interests 
is always extremely sensitive and nervous about the pro¬ 
gressive democratic impulse, and is op^wsed to it. In the 
environment of a conquered country like India the instinct 
of self-preservation gets immensely strengthened and natural¬ 
ly induces a course of intense caution on the part of the 
aristocratic class. Critics of the Council of State have every 
reason to defirecate the formation and constitution of a body 
which IS inevitably drawn into an alliance with the bureau¬ 
cracy against the jxipular chamber. 

COMPOSITION OK THE COUNCIL OF STATE WHEN 
THE SIMON COMMISSION REPORTED' 
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§2. THE LEGISLATIVE ASSEMBLY 

The lower and more democratic chamber in the Indian 
. . legislature is known as the Indian Eej’islative 

onshtution Assembly. This body consists of a total of 
144 members of which 103 are elected and 41 nominated. 

' Report, vol. I, p. 167. 

^ Ono of these is nominated as the result of an election held m Berar, 

• ® At alternate general elections there are three non-Mohammedan seals 
for Bihar and Orissa and only one Mohammedan seat for the Punjab. 

■* The distribution of nominated seats may be varied at the discretion 
of the Governor-General but the officials cannot exceed twenty. 
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Of the latter not more than 25 are to be officials. It is thus 
evident that both in its size and in the larj^er proportion of 
elected to nominated members the Assembly is distin^^iiished 
from the Council of State. The total number of its members 
IS distributed amonf> the various provinces accordin'? to their 
jKipnlation and importance. The existing ^xilitical divisions 
of the territory of India are accepted as the units for its 
election; and as it is a body larger and more democratic than 
the Council of State and possesses a wider electorate, the 
[xilitical sub-divisions of the province are further taken as 
units for the distribution of seats and for election, unlike the 
('ouncil of State for which, in the non-Mohammedan consti¬ 
tuency, the province as a whole is the nmt. d’hus the 
number of elected membei's representing the firesidcncy of 
Romhay m the Assembly is 10 out of its elected total of 103. 
These are elected from constituencies, the territorial extent 
of which corresponds to the Commissioner’s divisions or in 
the urban constituency of the City of Bombay, to the extent 
of the city. 

There cannot be, literally speaking, a uniform franchise 
for the Assembly throughout India. It vanes 
Franchise different provinces according to local 

conditions, an attempt being made to establish similar real 
conditions m all the provinces. In the presidency of Bom¬ 
bay (1) all jiersons who })ay income-tax, (2) all persons wdio 
pay an annual land revenue in an amount not less than 
Jls. 37-H in the Upjier Sind Frontier. Banch Mahals and 
Ihitnagiri districts and not less than Rs. 75 in the rest of 
the Presidency, have been given the franchise for the 
Assembly. It will be seen that this franchise is much wider 
than that for tlie Council of State and narrower than that 
for the Bombay Legislative Assembly. Members possessing a 
wider outlook, and elected from a wider electorate are re(]uired 
to discuss all-India ipiestions; yet the franchise cannot be 
too high if a largely democratic and representative character 
is to be maintained. The Assembly must combine in itself 
the characteristics of a w^ell-proportioned all-India body, and 
also a predominantly democratic body, unlike the oligarchic 
Council of Stale. 

It was provided in the Act that the first president of 
Pre 'dent Assembly would be a non-official member 

resi ent Parliamentary experience nominated by the 

Governor-General to hold office for the first four years. After 
the expiry of that period, he was to be elected by the Assem¬ 
bly from among its own members. As has been stated already. 
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the president of the Tiidiiin legislature before the Keforms 
was the Governor-General er, officio. The president of the 
Council of State is a nominated member, and liad been an 
official till recently. The Assembly has been f>iven the privi¬ 
lege of electing its own president to guide its deliberations 
and to uphold its dignity. 

The election of its own Speaker has been an important 
and time-honoured privilege of the House of 
oTthe*ofLce Gommous. The historical evolution of this 
of president office IS interesting. Fiom being the sjKikesraan 
and leader of Ins colleagues and a channel of 
communication between them and the monarch, the Speaker 
has now come to be a non-party dignitary vested with all 
the intricate functions and powers that are necessary to guide 
the deliberations of a democratic legislative chamber. Con¬ 
stitutionally the S}ieaker’s or jiresident’s ]>osition carries 
great responsibilities with it. He presides over the meetings 
of the body and can adjourn them. He maintains order at 
the time of discussion, gives his rulings on disputed 
points of procedure and has to dispose systematically of the 
business on the agenda. He maintains the dignity of the 
house by properly controlling members in the use of their 
language: he has to protect carefully the privileges of the 
house from any outside encroachment. He admits iiuestions 
and grants permission to move adjournments. In case of 
an erpiality of votes the president can give his casting vote 
on either side. Tn short, to have its own elected president 
IS one of the most cherished and one of tlie most useful 
privileges enjoyed by a legislature. 

That privilege has been conceded to the Legislative 
As.sembly by the Act of 10,19. A deputy president has been 
allowed to lie elected from the beginning to preside in the 
absence of the president. The salaries of both the presi¬ 
dent and deputy president are voted by the Assembly. 
Both cease to hold office when they cease to be members 
of the Assembly and may be removed from office by a 
vote of the Assembly and with the concurrence of the 
Governor-General. 

The powers and functions of tlie Assembly are to be con- 
sidered in the light of the classification that has 
function*— been given already. The legislative powers of 
Leginlative this body are co-ordinate with the powers of the 
*^*1 AdminU- (ffiuncil of State. No bill can be deemed to 
have been passed into an Act having the force 
of law unless it is passed by both bodies and has received 
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the Governor-General’s assent. All legislation must there¬ 
fore pass through the Assembly. It can also move resolu¬ 
tions, votes of no confidence, motions of adjournment, and any 
of its members can put questions and supplementary questions 
in the same manner as the members of the Council of State. 
It can thus effectively establish its supervising authority and 
critical control over departmental administration and un¬ 
mistakably indicate its political predilections. 

The Assembly has, however, a wider power in the domain 
Financial finance than that possessed by the Council of 

State. The budget has of course to be present¬ 
ed to this body by the Finance Member as he 
used to submit it to its piedecessors in pre-Reforms days. It 
can also carry on a general discussion of the budget and of 
the financial policy of the Government as before. But now 
it does not stop with moving resolutions and dividing the 
(’ouncil on them, as it did between 1900 and the introduction 
of the Reforms of 1919. For the first time in Indian consti¬ 
tutional history, jxiwer is given to the legislature to vote 
the grants demanded in the budget. This has to be clearly 
understood. 

The position after 1909 was peculiar. In the first place, 
Pre Reforms Supreme Legislative Council contained a 

period **'^*”* official majority, so that any amounts of 

money that the Government wanted could be 
easily got by them by issuing an executive mandate concern¬ 
ing the manner in which official members should vote. And 
even if an official majority had not existed, matters would 
not have been much better, for the power that was conceded 
to the legislature m regard to the budget amounted only to 
the liberty of expressing a definite opinion on a particular 
item if allowed to do so. Tins expression of opinion was not 
binding upon the Government. It had not the authority of 
law. 

On the other hand, the jxiwer of voting supplies, partially 
After the ?iriinted under the Montford Reforms, is a dift'er- 
RefVrms* thing. It has been already explained that 

complete control over the country’s finance is 
one of the essential conditions of Parliamentary government. 
Tfiie latter has not been introduced in even a slight measure 
in the central administration of India. Yet an endeavour is 
made to create some shadow of Parliamentary government by 
conceding to the legislature the privilege of voting a part of 
the total supplies required by the Government of India. The 
money required for certain items cannot be spent unless it 
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Non-votable 

items 


is voted by the Assembly or is permitted to be spent by the 
certification of the Governor-General. 

The proposals of the Government for the appropriation 
of revenues and moneys are divided into two 
parts, votable and non-votable. Grants coming 
under tlie latter head are not put for the 
Assembly’s vote, nor can they be discussed by the legisla¬ 
ture unless the Governor-General otherwise directs. Some 
very inifiortant subjects are included in this group. Interest 
and sinking fund charges, salaries and pensions of persons 
appointed with the approval of His Majesty or the Secretary 
of State, salaries of Chief Commissioners, expenditure under 
the heads Ecclesiastical, Political and Defence, ai’e all sub¬ 
jects which are non-votable. They cover about 85 per cent 
of tlie total expenditure. 

Proposals for the appropriation of revenues in subjects 
Votable item* fban these specified ones are submitted to 

the vote of the Assembly m the form of demands 
for fjrants. The Assembly may assent to or reduce or 
refuse a grant. Grants that have been thus reduced or reject¬ 
ed cannot be obtained unless the Governor-General feels that 
they are absolutely necessary for the discharge of his res¬ 
ponsibilities towards Parliament and restores them by his 
jxjvver of certification. The Joint Parliamentary Committee 
made it clear that the |X)wer of certification was intended to 
be real, inasmuch as voting on the biid'>et was not accom¬ 
panied by any decree of political responsibility, and the 
Governor-General in Council continued to be solely resixms- 
ible to Parliament for peace, order and good government in 
India. 

With the creation of an Assembly contiiinino a large 
elected non-official majority and possessing a reasonably repre¬ 
sentative character because of its election on a democratic 
franchise, and with the partial grant to this body of the jiower 
of voting supplies demanded by Government officials, it is 
no wonder that the centre of political importance in the 
constitution of India has now definitely shifted to the Indian 
Legislative Assembly. The Council of State does not enjoy 
the privilege of voting grants. It can only approve of, amend, 
or reject the Einance Bill. 

Besides, the Assembly has power to appoint a standing 
p. Finance Committee (1) to scrutinize proposals 

Committee votable expenditure, (2) to sanction 

allotments out of lump sum grants, (3) to suggest 
retrenchment and economy in expenditure, and (4) generally 
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to assist the Finance Department by advising on such cases 
as may be referred to it. The Committee consists of ten 
members elected by the Assembly with a chairman nominated 
by the Governor-General. 

At the commencement of each financial year there is also 
constituted a (Committee on Fubhc Accounts, 
^**p”br*** consisting of not more than twelve members of 
Accounts whom not less than two-thirds are elected by 
the non-official members of the Assembly. The 
Finance Member is the chairman, having a casting vote in 
case of an equality of votes. The Committee has to scniti- 
mze the audit and ajipropnation accounts of the Governor- 
(leneral in Council and satisfy itself that the money voted by 
the Assembly has been spent within the scope of the demand 
granted by the .\sscmbly. It has also to bring to the notice 
of the Assembly eveiy reappropnation from one grant to 
another, every reappropriation within a grant, and all sucli 
expenditure as is de.sired by the Finance Department to be 
brought to the notice of the Assembly. 


Oath and 

president’s 

election 


§d. I’KOCKDUUK IX THU CKXTKAf. l.KOlSf.ATriiK 

The time and place for the meeting of the central legis¬ 
lature arc fixed bv the Governor-General. A 
summons to attend the session is issued to each 

meetings 

member by the secretary of each chamber. 

If a legislature is meeting for the first time after new 
elections, its members are first of all called 
upon to take the oath. Immediately there¬ 
after they proceed to elect their jiresident, and 
after he is elected, to elect their vice-president, 
lioth these elections are not considered to be finally valid 
unless they have been approved of by the Governor- 
General. 

At the commencement of each session the president must 
nominate from among the members a panel of not more than 
four chairmen. 

In the absence of the jiresident from the house the vice- 
president presides. If both are absent they can request any 
one of the panel of chairmen to preside over the meeting. 

The Governor-General allots definite days for the tran¬ 
saction of non-official business. On other days 
only official business can be transacted unless 
business Government otherwise directs. 

A list of business or agenda is dispatched to 
eacli member before the commencement of the session'. 
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Twe/ity-five members form the quorum for a uieeting of 
the Le;>islative Assembly and fifteen members 
Quorum Council of State. 

The first hour of each meeting is devoted to the answer¬ 
ing of questions. Tor each (jiiestion not less 
Que.tion* dear days’ notice is reiiiiired ordinarily. 

In special circumstances, short-notice questions may be 
allowed. The president has jxiwer to disallow a question 
if m his opinion it constitutes an abuse of the member’s 
right. 

Any member may put a supplementary question for the 
purpose of elucidating any matter of fact regarding which 
an answer lias been given. Even such ipiestions can be dis¬ 
allowed by the president. 

A member who wishes to move a lesolution must ordinarily 
give fifteen clear days’ notice. Tlie resolution 
Resolution! pertain to a subject of general public 

interest and may be disallowed by the (lovernor-General. 
Amendments can be moved by any member to a resolution, 
Non-ol’licial resolutions can be taken only on days allotted for 
non-olficial business. Their order of priority is determined 
by ballot. 

Notice of such a motion is to he given before the com¬ 
mencement of the sitting on the day on which 
the motion is proposed. It is to he made both 
to the president and to the Member of the 
Government to whose department the motion relates. 'Die 
Governor-General may disallow an adjournment motion at 
any time, notwithstanding the consent of the president. An 
adjournment motion is taken up for discussion at 4 o’clock 
m the afternoon. The debate must terminate at 6 o’clock 
and thereafter no (juestion in respect of that motion will be 
put. 

Generally, a month’s notice is reijuired for leave to 
introduce a bill. Every bill is required to pass 
egwiation through the following stages : 

(rt) A member who wants to move a bill must first 
seek leave of the house to introduce it. In doing so he may 
make a brief explanatory statement. An opposing member 
is also allowed to make a few remarks to explain his position. 
Then without further debate the question is put and if the 
majority of members are in favour of leave being granted, 
the mover forthwith introduces the bill. 

However, the Governor-General may order the publica¬ 
tion of a bill in the Gazette although no motion has been 
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made for leave to introduce jt. Tn that case such a motion 
is not necessary, and if the bill is afterwards introduced it 
is not necessary to publish it a^ain. 

(b) After a bill is inti-oduced it is published in the 
Government Gazette. 

(c) After a bill is introduced and published, the mem¬ 
ber m charge moves that the bill be read for the first time. 
Only the general principles of the bill are discussed on this 
occasion. The discussion of details is not permitted. 

(d) After the bill is passed in the first reading, any one 
of the following motions may be made : 

(i) that the bill be read a second time; 

(ii) that the bill be referred to a select committee; and 

(iii) that the bill be published for eliciting public opinion. 

If (ill) IS accepted, the bill may be referred to a select 

committee after public opinion has been elicited. 

The select committee may hear the necessary evidence 
and usually has to submit its refxirt, with dissenting minutes, 
if any, within two months. The report and the minutes 
are published in the Gazette and also circulated among 
members. It is then presented to the house by the member 
in charge of the bill with a brief explanatory speech. 

(e) After the select committee’s re})ort is presented, the 
mover proposes that the bill be read a second time. If this 
motion is agreed to by the majority, the president has to 
submit the bill clau.se by clau.se separately for the vote of 
the house. Any member can move an amendment to a clause 
with seven clear days’ notice. Votes are first taken on the 
amendments and then on the clauses as they originally stood 
or as they have been amended. 

ip After the .second reading is fini.shed the mover pro¬ 
poses that the bill be read for the third time. Only verbal 
amendments are allowed on this occasion and no notice is 
required for them. 

Every bill is required to be passed three times in three 
readings as described above. 

A bill passed by one chamber must be sent to the other 
chamber and there it has to pass through the same procedure. 

After the bill has been passed by both the chambers it 
goes to the (lovernor-General for his assent. Only after 
that assent is given does the bill finally become law. 

The budget has to pass through the following stages ; 

(a) It must be presented to the legislature 
* “ *** on such day as the Governor-General appoints. 
A copy of it, along with detailed estimates, must be 
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dispatched to each member at least seven days prior to the 
first of the days allotted for the general discussion of the 
budget. 

No discussion of the budget can take place on the day 
on which it is presented. 

(b) After the budget is pre.sented, the house is at liberty 
to discuss the budget as a whole. The Governor-General 
allots a definite number of day.s for this purpose. This is the 
opportunity for members to criticize the general scheme and 
IKihcy of the Government and the mam principles of adminis¬ 
tration. No motion is allowed at this stage, and details are 
generally excluded from the discussion. The Finance Mem¬ 
ber has a general right to reply at the end. 

(c) After general discussion, the voting of demands for 
grants is undertaken. Not more than fifteen days are allotted 
for this pur[X)se and not more than two can be taken up 
by the discussion of any one demand. 

On the last of the allotted days for the voting of grants 
tlie president must stop all discussion at 5 o’clock in the 
evening and forthwith put every outstanding demand to the 
vote of the house. 

A. separate demand for a grant is ordinarily made for 
each department of the (lovernment. 

The legislature can reduce or omit but not increase 
the amount demanded m a grant. 

§4. CONFLICTS BETWEEN THE TWO CHAMBERS 

With the creation of two indeiiendent and co-ordinate 
bodies in the central legislature, the Govern- 
confiict* ment of India Act had to provide for the contin¬ 

gency of a conflict between the tw'o houses 
on any matter of legislation where consent of both the houses 
is made obligatory by law. The contingency of a conflict is 
inherent not only in the duality but in the co-ordinate 
character of the central legislature. Both have equal status 
and equal powers and uncompromising differences between 
them have to be made up by providing for some method 
where this equality will disappear. Such conflicts have taken 
place in all bicameral systems, and solutions for the con¬ 
sequent deadlock have been also provided. The monarch’s 
unrestricted right of creating as many peers as he likes has 
proved the safety-valve of the British constitution on more 
occasions than one. The Parliament Act of 1911 has made 
resort to this power unnecessary. Special clauses have been 
included in the Government of India Act of 1919 to end the 
8 
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conflicts which may arise between the two chanibers of the 
Indian legislature. 

After a bill is passed by either of the chanibers, it is 
sent to the other chamber for its assent without which the 
bill cannot become an Act. Now the other chamber mi^ht 
accept the bill without modification and there is no hitch. 
If it introduces any amendment, then the bill is sent back 
to the originating chamber with the amendment. If the 
amendment is acceptable, matters pass off smoothly. The 
conflict arises on occasions when a bill passed by one chamber 
IS totally rejected by the other or is so altered by it as to 
prove unacceptable to the first chamber. Various methods are 
provided to avert the conflict or to end it when it comes. For 
example : 

(a) When a bill is introduced in either chamber and 

before it is referred to a select committee of 
endTthem hoiise 111 the secoiid reading, the originat¬ 

ing chamber may request, by a resolution, the 
other chamber to nominate some of its members on the 
select committee. Thus, while the bill is on the anvil and 
is passing through a searching examination at tlie hands of 
the committee, members of the other chamber are invited 
to take part in the discussion and give an indication of their 
views so as to enable the bill to be modified in the light of 
their opinion. In this way future opposition may be antici¬ 
pated and a probable conflict averted if the motion to appoint 
a joint committee is accepted by both houses, 
comrnittee* joiiit select Committee an equal num¬ 

ber of members from both the houses will sit; 
its chairman will be elected by itself and will have only 
one vote, and in case the votes arc equal, the question 
will be decided in the negative. The time and place of 
the meeting will be fixed by the president of the Council 
of State. 

(b) When there is a difference of opinion between the 

chambers, they may agree to a joint conference 
conference where each chamber will be represented by an 
equal number of members. The procedure of 
the conference will be determined by itself. The time and 
place of its meeting will be fixed by the president of the 
Council of State. An amicable settlement may be arrived 
at as a result of the discussions in the conference and the 
deadlock may be ended. 

(c) As a last resort, if the chambers are in a state of 
pronounced mutual disagreement, when a bill as passed b)’- 
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the one is not approved of by the other and when the latter’s 
amendments and alterations are not acceptable to the origi¬ 
nating chamber, this last body may rejiort the fact of the 
disagreement to the Governor-General or allow the bill to 
lapse. In case intimation of the difference is given to the 
Governor-General, he may convene a joint 
Joint •itting sitting of both the chambers by notification in 
the Gazette. The president of the Council of State presides, 
and its procedure will apply to such a sitting. The members 
present at a joint sitting ‘ may deliberate and shall vote, 
together upon the bill as last proposed by the originating 
chamber and on the amendments in disjaite The majority 

of the votes of the total nnmbei of members jiresent shall 
prevail and the bill as passed by the inajoiity, with any 
amendments that may have been accepted, will be taken as 
if it had been duly passed by both the chambers. It is plain 
that in a joint sitting the .Assembly will naturally be at an 
advantage on account of its larger numbers. 

(d) A slightly complicated situation arises in connexion 
witli a conflict when, in addition to the will of 
Certification chambers, a third force, the will of the 

Governor-General, comes into operation. In the cases above 
discussed the Governor-General was taken to be an imjiartial, 
disinterested spectator. But occasions mav arise—they have 
arisen m recent times—when in the conflict of opinion be¬ 
tween the two chambers tlie Governor-General may take a 
keen interest and may cast in the wmight of his authority on 
one Ride. He can then end the conflict by the use of the 
extraordinary constitutional weajions that are jirovided for 
him. The exjiedient of a joint sitting proves useless for his 
purpose if his difference is with the Assembly, as that body 
would command in the joint sitting a majority of votes. 
When, therefore, the disagreement between the chambers i.s. 
complicated by the disagreement of the Governor-General 
with either of them, it has happened in practice that the 
process of certification has been utilized for the removal of 
such a deadlock. 

A concrete case will illustrate the point. The Princes’ 
Protection Bill and the clause doubling the salt-tax in the 
Finance Bill of 1924 were rejected by the Legislative 
Assembly. The Governor-General was interested in the pass¬ 
ing of these measures. They were therefore sent iij> to the 
('Ouncil of State with the Goveimor-General’s recommenda¬ 
tion about the form in which they should be passed and were 
passed by that body. Thus there arose occasions of conflict 
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between the Assembly and the Council, with the Governor- 
General interested in getting particular measures passed in 
spite of the opposition of the Assembly. When the bills as 
passed by the Council of State were not accepted by the 
Assembly, the Governor-General exercised his certifying 
power, gave his assent to them and the measures were taken 
to be legally passed. Apart from the usual constitutional 
provision of a joint select committee or a joint conference or 
a joint sitting, tlie Governor-General’s extraordinary exe¬ 
cutive authority has thus indirectly tended to serve tlie same 
purpose on certain occasions, when the Governor-General 
himself has been a party in the conflict and has espoused a 
particular cause. 



CHAPTER XI 


THE RELATION OF THE EXECUTIVE TO 
THE LEGISLATURE 

§1. NO PRINCIPLE OF RESPONSIBILITY §2. INDIRECT INFLFENCE OF 
THE LKOISLATFRE 

§1. NO PRINCIPLE OF RESPONSIBILITY 

It lias been explained already bow a proper understandiiiji’ 
of the relation between the executive and leyis- 
ou*ht*io^^^* lative parts of a oonntiy’s administration is 
•ulLrdinate indispensable for estnnatIn^’ the reality of its 
democratic cliaia-cter. In a country with parlia¬ 
mentary institutions like England, the subordination of the 
executive to the legislature is complete. And as the final 
goal of British policy in India has been announced to be the 
progressive realization of resjxmsible government and the 
development of parliamentary institutions, when the goal is 
achieved in practice, the subordination of the Indian exe¬ 
cutive to the Indian legislature will also be complete. An 
attempt has to be made to view in a proper j>erspective the 
relations between the two parts as they exist m the present 
avowedly transitional period. 

No consideration could have of course been given to this 
problem before the completion of the Indian conijuest and 
the settling down into peaceful routine of its administration. 
In the beginning of British rule, legislatures as separate 
bodies did not exist at all. And when they were introduced 
and as they w’ere progressively developed during the latter 
Iiortion of the nineteenth century, gradual additions were 
made to their powers. Still, the thoroughly irresponsible 
character of the executive administration was fully main¬ 
tained. 

Even at the time of the Councils Act of 1909 the intention 
of even indirectly initiating something akin to 
The position parliamentary government was expressly dis- 

before the ^ , nii i.- r .li 

Reforms owiied. 1 here was no <|iie.stion of the executive 
being controlled by the legislature. The latter 
at the most could indulge m declamatory rhetoric which very 
often ‘ fell on deaf ears and beat its head against stone 
walls’, as Sir Surendranath Banerjea might have said. The 
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cular^^ement of the Councils was simply due to a desire for 
the greater association of Indians in the administration. 
There was no impulse of any progressive political principle 
behind it. The bureaucracy was rcstxinsible only to itself and 
in the last resort to the distant Secretary of State and the 
languid British Parliament. 

The Act of *1919 introduced many iin}X)i*tant changes 
in other directions, but so far as the strictly 
afterthc**°” legal jiositiou IS concerned, it left entirely un- 
Reforms alfected and unchanged the old relations between 

the executive and legislative ]>arts of the Oov- 
eiinment. In strict theory, the Covernor-Ceneral in Council 
< ontinues even after the Montford Beforms to be as autocratic 
as he was before. Neither he nor Ins colleagues are called 
upon to lesign even after a regular vote ol censure is passed 
upon them by the legislature. Their salaries and rules of 
service are beyond the reach of the people’s representatives. 
They need not accejit any recommendation made to them by 
the legislature. Their responsibility is only to the British 
Parliament, and they hold office during the pleasure of the 
tiovereign. The extraordinary legislative veto that is now 
given to the Governor-Cieneral, otherwise known as the ixiwer 
of certification, is intended to serve as a corrective to any 
persistent obstruction on the part of the legislature. In 
short, the citadel of bureaucratic authority, so far as the 
(’entral Cioverimient in India is concerned, continues to be 
as strongly fortified as before according to the strict letter of 
the constitution, 

§2. INDIRECT INFEUE.VCE OF THE I.ROISLATURE 

This IS, however, a purely theoretieal position. Matters 
The new ^ likely to differ somewhat in practice, parti- 

•tatu> and culaily siiice the Beforms of 1919. With legis- 
powers of the faturcs deliberately enlarged and democratized, 
egisaure elected non-official majority ])urposely 


'^r. 

exfiiesseu in me legisiainre may noi ne eniirely insignmcani. 
The legislature cannot di.snn.ss executive members but can 
certainly dismiss requests made by them for various grants 
necessary to keep some of the wheels of the machinery going. 
The refusal of such requests and the rejection or reduction 
of any of the demanded grants may indeed provoke a 
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viceregal resort to the extraordinary weaiion of certification. 
That power may also be invoked for any other similarly 
rejected legislative measure. But unless certification ceases 
to be regarded and used as an extraordinary weajion and is 
invested with the routine familiarity that attaches to all 
normal instruments of the Government, administration by 
certification wilt be regarded as uncommon and abnormal. 

Public opinion as focussed through representative legisla¬ 
tive chambers carries a peculiar weight with it. 
It IS the most disciplined and chastened expres- 
pu 1C opinion self-coiiscious public Will. A mobilized 

and concentrated force of this type cannot be treated with 
the dilettante defiance of an unthinking autocrat. Such a 
defiance would prove suicidal. No normal (lovenmient can 
jiubsist on jaire negation. No Government with a human, 
moral basis and com}K)sition can be bolstered up by props 
winch liave a tendency to jiress down those very moral and 
human elements winch are the essence of its vitality. Legally, 
the Government of India are entirely independent of their 
legislature. In practice, on the other hand, they have to be 
thin-skinned enough to be automatically susceptible to popu¬ 
lar opinion to a certain extent at least and generally to abide 
by its wish. Sir Malcolm Hailey, speaking in the first 
Legislative Assembly, described the Government of India as 
having become, after the Eeforms, resjxmsive if not respon¬ 
sible to popular opinion, and its actions as having become 
indicative if not reflective of the popular viewpoint. 

An incessant use of the privilege of interpellation, of the 
jxiwer of moving resolutions and adjournments, 
^blicity*°^ of discussing the budget and voting a part of 
it, and of the jiower of sanctioning all legisla¬ 
tive measures; in short, an incessant use of the searchlight 
of pulilicity and critical investigation, is believed to go a 
long way in the direction of strengthening the hands of the 
legislature and making it the centre of political influence. 
Tlie executive has to gravitate towards this centre, jierceptibly 
or im{)erceptibly. Tlie elastic adjustment of its actions to 
accord with the suiTonndiiig jxilitical atmosphere may be 
dissembled by the garb of diplomacy: yet a consolidated, sober 
and responsible popular will is a foree which can be discarded 
only on occasions of the utmost gravity w'hen an admini¬ 
strative breakdown ap^iears inevitable. 

The degree of the indirect influence of the legislature 
upon the actions of the executive cannot he exactly estimated 
or evaluated. Even before the Act of 1019, the Mont ford 
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Report stated that such influence was very real. After the 
Uncertain passage of that Act, the legislatures ceased to 
nature of be mock bodies. They came to be more repre- 
indirect sentative in character and acipiired somewhat 

control larger powers. It may be therefore concluded 

that the imperceptible influence of such bodies over the actions 
of the executive could not be negligible. After all, even a 
purely bureaucratic (fovernmeiit cannot afford to be thorough¬ 
ly an unmoral, unhuman and lifeless machine. To a certain 
extent it must be susceptible to popular wishes. 


COMPOSITION OF THE LEGISLATIVE ASSEMBLY 
WHEN THE SIMON COMMISSION REPORTED' 


Province 

Nomi¬ 

nated 



Elected 




Officials 

Non-officials 

Non-Mohani- 

niedan 

Moham¬ 

medan 

Sikh 

European 

Landholders 

Indian com' 
nicrce 

Total 

Government of India 

14 

5* 







19 

Madras 

2 


10 

3 


1 

1 

1 

18 

Bombay 

2 

i 

7 

4 


2 

1 

2 

19 

Bengal 

2 

2 

6 

6 


3 

1 

1 

21 

United Provinces 

1 

2 

& 

6 


1 

1 


19 

Punjab 

1 

2 

.3 

6 

2 


1 


1.5 

Bihar and Orissa 

1 

I 

8 

3 



1 


14 

C. P. and Berar 

1 

1=* 

3 

1 



1 


7 

Assam 

1 


2 

1 


i 

... 


5 

Burma 

1 


3“ 



1 



S 

Delhi 



V 






1 

Ajmer-Merwara ... 



1* 






1 

N.-W. E. Province 


1 







1 

Total . 

26 

15 

.52 

30 

2 

9 

7 

4 

145~ 


The experience of the past sixteen years does not justify 
any strong hope about the practical success of such an indirect 
constitutional restraint. On more than one occasion, the 


' Report, vol. I, p. 168. 

* Nominated to represent the Associated Chambers of Commeicc, Indian 
Christians, Labour, the Anglo-Indian community and the Depressed Classes. 
The distribution of nominated non-officials may be vaiied by the Governor- 
General at his discretion. The official membership of twenty-six is a fixed 
number though its distribution can be varied by the Governor-General. 

’ Nominated as the result of an election held in Berar which technically 
is not British territory. 

* These five seats are filled by non-communal constituencies. 
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views of the Assembly have been disregarded. Profiosals 
rejected by it have been restored. Grants refused by it have 
been reinstated. Resolutions passed by it have been neglect¬ 
ed. The precarious nature of a power which is allowed only 
on sufferance and the existence of which is made dejiendent 
upon the frailty of a generous caprice has been amply demon¬ 
strated during the last few years. Indian public opinion 
demands the subordination of the executive to the legislature 
as a matter of right, not privilege. And even if the quality 
and reality of the legislature’s indirect influence be asserted 
and proved to be great, the fact of its uncertainty and its 
allowance by mere courtesy detract to a great extent from 
its utility and value. 



(’ H A P T E K X r I 


THE FEDERATION OF INDIA: 

THE ACT OF 1935 

One of the main concepts of the Act of 1935 is the 
establishment of an Indian Federation, incorporating British 
India and the Indian states. Several of its sections are 
devoted to prescrihino- the details of a federal structure. But 
this part of the Act has not been fj^iven effect to, simulta¬ 
neously with the introduction of provincial autonomy, from 
1 April 1937. However, it seems probable that the Indian 
constitution will become federal m the near future. An 
attempt is made in the following pages to give a brief account 
of the federal scheme, the causes which led to its adoption, 
and the consequences it is likely to produce on India’s ixihtical 
life. 


A. Reasons for a Change in India’s Political Structure 


the size of the country §2. THE INDIAN STATES §3. THE 
J3UITISH INDIAN PROVINCES §4. TUB ESSENTIAL UNITY OP INDIA 
§5. DIFFERENCE RETWEEN UNITARY AND FEDERAL STATES §6. 
OnSTACLES TO AN INDIAN FEDKIUTION §7. ARGUMENTS AGAINST AN 
INDIAN FEDERATION §8. ESTABLISHMENT OF THE INDIAN FEDERATION 


§1. THE SIZE OF THE COUNTRY 

Many countries of Europe are compact racial and linguis- 
European Units. Soiiie are also very small in size, 

states are 'The administration of such states could be 
small and easily coiiductcd from a single jxihtical centre 
compact single organized bureaucracy. There 

would have to be a very considerable division of labour even 
in this arrangement. But it need not, and does not, involve 
:i division of the governmental sphere into two distinct en¬ 
tities, each of which is separately assigned to a properly 
<‘onstituted authority. Administrative power will be only 
delegated to subordinate officers in charge of different depart¬ 
ments and spread over the various parts of the country. 

India stands in another category. It is a sub-continent, 
vast in dimensions and extremely varied in the composition 
of its population. Its huge area presents striking variations 
of cultural and economic development. It is inhabited by 
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iiiimerons races, sjieaking different lan^^uages and professing 
different religions. The Indian people do not 
India is not a possess that inner affinity and coherence which 
«owt^”***”* contributed by a common language, a com¬ 

mon race, and a common religion. India is a 
land of hoary antiquity. History has continuously shaped 
and re-sliaped itself in this ancient country and has left an 
impressive variety of its manifestations as a legacy to 
modern times. Today, the political map of India depicts 
two bold colours. The red represents tlie British Indian 
provinces and the yellow represents the Indian states. 

§2. THE INDIAN STATES 


Tlie ancestors of the present rulers of most of the Indian 
states were either independent kings or power- 
Theirorigin ful aiid successful ministers, administrators and 
generals. In the [xilitical cyclone that gradually 
sMopt over the whole country during the eighteenth and 
nineteenth centuries, many such ambitious jxitentates natur¬ 
ally perished. Those who believed m the wisdom of bowing 
to the storm could survive the great upheaval, but with a 
lessened dignity and stature. They submitted to the con- 
(jiieror, and were permitted to continue a diminutive 
existence on condition that their loyalty was unequivocally 
transferred to the new' masters. 


The constitutional imsition of these states is peculiar. 

They have, of course, dwindled from the status 
. , of supreme sovereigntv. There is no inter- 

position national re(*ognition ol their independence. 

Their defence and external relations are entirely 
in the hands of the suzerain. Yet, m purely internal 
matters, many of the states are m full enjoyment of all the 
authority that is associated witli government. Even in this 
sphere, tlie Paramount Power can and does interfere to 
prevent a state from falling into administrative disorder or 
financial chaos. But such interference is naturally infre¬ 


quent though it is never ineffective. 

The control of the Crown over the Indian states is 


exerci.sed by and through its representatives. 
Viceroy and the Government of India. Tlie 
the*<^vern- latter has been entirely bureaucratic in form 
inent of India and concept till now. But the political advance 
of British India necessarily implies an important 
change. The purely bureaucratic system will be transformed 
into a government of the responsible type. Under such 
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conditions, other things remaining the same, the Crown’s 
control over the Indian states would automatically pass into 
the hands of the Indian legislature. 

Nor IS there anything particularly grotesque or offensive 
in such a transition. It does not embody any 
unto'!J!frd in impropriety or injustice. The East 

“hc°chMge” India Company was not a sovereign body. It 
signed treaties and engagements with Indian 
rulers, directly or bj implication, on behalf of the Crown. 
The successors of both the contracting parties are entitled to 
claim all that bad belonged to their predecessors. It is on 
the strength and in the exercise of that claim that the present 
rulers of Indian states are enjoying their patrimony of [xiwer, 
prestige and privilege. 

The Government of India became successors and legal 
. . heirs to tlie East India Company. If they in- 

herited all its liabilities they were also entitled 
to inherit all its assets. As the agents of the 
Crown, they have been exercising, when necessary, superior 
control over the Indian states. They ought to be entitled 
to do so in the future also, irrespective of any alteration 
in their own status. The Government of India continue to 
be the Government of India, whether they are composed of 
an alien bureaucracy or of a fiopular Indian democracy. A 
transition towards tlie latter status is m itself no justitication 
for depriving that body of their inherited powers. 

Curiously enough, the rulers of the states have been look¬ 
ing at the problem in a different light. Their 
dema*nd*** attitude betrays a profound distrust of a Govern- 

safeguards nieiit of India which may be formed and con¬ 

ducted on democratic principles. They seem to 
live in fear of their possible encroachments on their internal 
aiitononiy, and insist on being provided with ample safe¬ 
guards to remove that danger. It is their view that the 
special prerogatives and privileges of their order must be 
held to be thoroughly sacrosanct and inviolable under 
all conditions. They must not be made even remotely 
liable to modification or subtraction by a popular Indian 
Government. 

Such an opinion is based on the concept that the treaties, 
engagements and sanads existing between the 
Indian states and the Paramount Power have a 
mdsanads ^ide significance. On the one hand, they enun¬ 
ciate the unconditional loyalty and subordination 
of the states to the British Crown. On the other hand, they 
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also convey the solemn assurance given by the British Crown 
that as long as the states continue to be loyal to the overlord, 
their rights and internal sovereignty will be respected and 
preserved intact. The political advance of India as a whole 
or of British India only must not diminish the strength of 


that vital guarantee. 

The rulers of Indian states are therefore opposed to 
joining the Indian Federation unless they feel 
Tutocraciet^'^* confident that their present independence will 
be maintained in all its fulness in the federal 
arrangement. They are averse to participating or acquiescing 
in India’s yxilitical freedom except on those terms. It must 
be remembered that the Indian states are, in their internal 
affairs, undiluted autocracies. They are under the personal 
government of rulers whose authority is not hampered by 
any constitutional restraint. The subjects of states have no 
effective voice in their administration. It is not for them to 
vote taxes or to regulate expenditure. They have only to 
submit peacefully to their ma.ster’s will. 

This gives rise to a situation winch is both anomalous and 
perplexing. The absolute rulers of states seem 
to prefer the superior control of a foreign 
bureaucracy to the domination of an Indian 
democracy. An assurance of their internal sovereignty by 
the J3ntish Crown and Parliament may produce a strange 
result. It may serve as a bulwark against any agitation for 
yxipular rights and liberties in.side the states. It may help, 
ironically enough, in strengthening and perpetuating a form 
of government which is completely vaccinated against all 
progressive doctrines and which is being deliberately banished 
from British India! 


§3. THE BRITISH INDIAN PROVINCES 

The British Indian provinces represent that part of the 
Indian dominion which was not only conquered 
un™r* annexed by the British power. It w^as 

goverament placed under the direct rule of British officers. 

The Regulating Act, and more particularly the 
Acts of 1833 and 1858, established in British India a highly 
centralized unitary government. All civil and military 
authority was concentrated in its hands. Provinces had 
indeed to be formed and Governments established in them. 
But all of them derived their power from the Central Govern¬ 
ment and had to perform only such functions as were 
delegated to them by that authority. 
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Decentralization was be<^nn by Lord Mayo in 1870, and 
it reached a fairly hi"h staj^e in the separation 
of central and provincial subjects in the Mont- 
ford Reforms. But even that scheme did not. 
confer a new status upon the provinces. The (lovernment 
of India were neither reipiired nor jiermitted to abandon any 
of their final responsibilities. Transfer of power by and 
from them wtis merely devolution and delegation. It did 
not create co-ordinate entities but only subordinate af^encica 
in the shape of provincial authorities. 

§4. THE ESSENTIAL UNITY OF INDIA 

Tims, there are two constituents which make up political 
. . India today. One is the f'roiip of autonomous 
Indian states, exercising extensive rights of 
internal sovereignty. They will have to sacri¬ 
fice a portion of this sovereignty in order to help in instituting 
an all-lndia Federation which comprises them. Secondly, 
there are the efficiently organized British Indian provinces; 
wliose powers, theoretically speaking, are wholly derivative,, 
and therefore liable to be modified, reduced or witlidrawn by 
the (.^entral Oovernment. They have not to part with any¬ 
thing for the sake of the Federation because they possess 
nothing. On the other hand, hy being ineorfiorated into it, 
they will gam an authority and a status which they have* 
never enjoyed. 

It IS generally acknowledged that behind all the racial,. 

linguistic, religious and fiohtical divergence that 
unlt^*"**** ])reseiited by the liulian panorama, there is 

an inherent oneness, a fundamental unity. 
(Jeographically, India has been a distinctive, coherent whole, 
and that in itself is a great uniting factor. Politically, it. 
has lived at intcivals under the unifying influence of a single 
imperial authority. Above all, among very large portions of 
its ixipulation there has existed such a close affinity in in¬ 
tellectual and emotional outlook, in cultural development and 
spiritual allegiance, that they feel themselves to have been 
made of the same basic mould and as belonging to the same 
family. 

The Indian states cannot, therefore, be simply ignored 
The states are evolution of responsible government for 

not funda- India. They cannot be permanently set aside, 

mentally Though 111 a separate category of their own, they 

* are part and parcel of the same motherland, 

l^etween their people and the people of British India there is- 



THE FEDERATION OF INDIA : THE ACT OF 1935 


127 


a perfect community of interests in all respects. Their diffi¬ 
culties and their problems, in times of both peace and war, 
are common. It is merely an accident, however important, 
that certain f^roups of Indians, occupying’ certain jxntions of 
Indian territory, live under a peculiar constitutional arrange¬ 
ment. The cleavage that is thus created between people and 
]ieople and problem and problem is purely artificial and has 
no corresjxmdence to the fundamental reality. 

At the first Round Table Conference in London, several 
prominent Indian Princes proudly declared 
the'princM were Indians first and Princes after¬ 

wards. Nor are the subjects of Indian states 
in any sense different from their neighbours in British 
India. The Indian nation, in the larger sense, must be con¬ 
sidered to be one and indivisible, whatever may be the nature 
and the degree of the autonomy conferred upon its units. 
British India and Indian India are two parts of the same 
organic whole. 

Those who frame a constitution for India must take into 
consideration these jieculiarities. The Indian 
theTederal^ state OUgllt to bo an expression of Indian life, 
ideal There must be diversity m it and also a funda¬ 

mental unity. The form of the Indian Govern¬ 
ment must embody and be consistent with that contradictory 
dualism. It must facilitate the growth of tlie individual as 
well as of the community. Indian and British statesmen 
have been discussing this problem for some time. The trend 
of opinion lias been .swerving steadily from tlie unitary 
towards the federal ideal. Even the Simon Commission 
vi.sualized the formation of a federation for the whole of India, 
in course of time. 

It would be necessary at this jxiint to give a brief idea 
of what is meant by unitary and federal states and to explain 
the difference between them. 

§5. DIFFERENCE BETWEEN UNIT.XRY AND FEDERAL STATES 

In a unitary state, all authority is entrusted to one 
supreme organ. Control over all matters, civil, 
military, legislative, administrative, financial, 
centralized exclusively vested in it. Within its terri¬ 

torial jurisdiction it does not permit the forma¬ 
tion of rivals who aspire to share its {lowers on a footing of 
equality. Smaller administrative divisions are allowed, but 
their powers are merely obtained from the Central Govern¬ 
ment. The latter does not abdicate any of its ultimate 
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authority but only keeps it in abeyance under certain condi¬ 
tions. Its will is not hampered by the creation of e(]uals 
whose rights and privileges it cannot touch. 

On the other hand, in a federation are assembled a 
number of components who have certain 
fedo'***** inviolable rights and privileges of their own. 

uniuT* They do not owe their existence or their status 

to the central authority; almost invariably, the 
reverse has been the case till now. Their powers are not 
2 )ossessed and exercised merely in virtue of delegation by a 
superior. The di.stribiition of governmental work between 
them and the centre is etfected by the constitution itself 
which IS greater than either of them. 


A federation is an attempt to create a comjxisite sove- 


Compofite 

sovereignty 


reignty. It recognizes and reserves a large 
measure of autonomy to the constituent units 
and yet jirovidcs for a vigorous supreme govern¬ 


ment. It endeavours to assimilate the forces that tend to 


diverge from tlie centre with those that tend to converge 
towards it. Unity without a deadening uniformity, diversity 
without disruption, free association without supi>ression, is 
the chief objective and the raison cVHrc of the federal union. 


§6. OBSTACLES TO AN INDIAN FEDERATION 


A great obstacle to the introduction of the federal system 
for the whole of India is the intriguing consti- 
. tutional status of the Indian states. They 

for”»tate«*" cannot be comfielled to jiart with even a fraction 

of their sovereignty by parliamentary enact¬ 
ment. That sacrifice could be only sjiontaneons and 

voluntary. Till a few years ago, it was not exjiected that 
many Indian Princes could be persuaded to merge some 
aspects of their individuality in the larger Indian whole. 
However, there was an agreeable surprise at the first Hound 
Table Conference in Jjondon. The Princes, who were jire- 
sent in that conference, gave their enthusiastic support to the 
federal principle. They even declared their willingness to 
accept a constitutional scheme which is fundamentally based 
on that ideal. 


A lesser and mainly theoretical objection was envisaged 


A theoretical 
objection 


by constitutional purists. Writers on political 
science have described one characteristic feature 
of a federation. It Is formed, -they say, as 


the result of a deliberate combination of states which are 


sovereign. These states must choose to sacrifice their inde- 
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])endence in the cause of a new corporate existence. It 
therefore seems to follow that where there are no independent 
sovereij^n states pre-existing, a federation cannot be brought 
into being. 

Even Mr Montagu expressed the view that the truly 
, federal element cannot enter into Indian polity, 
^in^^****** ‘ 'I'here is no element of pact. The government 
of the country is one : the Local (iovernments 
are literally the agents of the Government of India. The 
last chance of making a federation of British India was in 
1774 when Bombay and Madras had rights to surrender. 
The provinces have now no innate [xiwers of their own and 
therefore nothing to surrender in the foedus.’ 

However, it is obvious tJiat political theory, like economic 
theory, must take cognizance of the facts of 
Politicaltheory serve them usefully. It must interpret 

riVid*** reality and fulfil its many-sided purpose. A 

social science is the .summation of human expe¬ 
rience. Its method is inductive. The formulas enunciated 
by such a science cannot be completely rigid. They must 
have the freshness and elasticity of a living organism. Its 
generahzation.s may .sometimes prove to be inadequate because 
a particular type of experience has been exaggerated into a 
universal law. Emphasis has to be laid, not so much on 
the form, as on the spirit, of the regulating causes and 
conditions. 

It does seem a little odd that the chances of establishing 


a Federation of India should appear to have 
propocition becii irrevocably lost because, in the circum¬ 
stances of 1774, the Parliament of Britain 
thought it wise to pass the Kegulating Act for the better 
government of India! Constitution-building cannot evident¬ 
ly wait for such a scholastic inflexibility to relent and to 
leave the way open for natural growth and adjustment. 
Two factors are necessary to bring the federal doctrine into 
play and both of them are found in India. There can be 
therefore no theoretical difficulty in giving a federal shape 
to the Indian jxility. 

The first of these factors is the existence of separate 
groups of human beings, differentiated from 
other by language and race, but each 
a^eder^on’^ distinct in itself. The second is a keen desire 
on the part of these groups to coalesce to a 
limited extent and also to retain their individuality in the 
amalgamated whole. The political independence of these 


9 
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firoiips may be usual but is not indispensable. It is 
infinitely move important tliat they should be well-knit 
racial, linouistic or cultural units, and fiirtber, that 
they should sincerely aspire to {ombine into a common 
nationhood. 

§7. ARGUMENTS AGAINST AN INDIVN FEDER\TI()N 

There is an influential school of political tbouf^ht in India 
It will dU- which IS keenly opposed to the incorporation 
wnle'iTf'a* federal principle m India’s constitutional 

common* structure. It does not welcome the abolition of 
nationality tlie unitary system for the following reasons ; 

Firstly, it is contended that India has been torn by dis¬ 
sensions for centuries. The separatist and narrowly selfish 
tendency has dominated the whole course of Indian history 
and its results have been absolutely fatal. A century of 
strong?, centralized government, with its uniformity of law, 
policy, and executive action, has fostered the concept of a 
common Indian nationhood. Its disappearance may encour¬ 
age an ugly reversion to disintegrated national life and give 
a setback to the forces that make for the fusion of discordant 
elements. 

Secondly, it is ixiinted out by these critics, that a fede¬ 
ration on really sound lines would be impossible 
wni*be**^'”** in India in actual jiractice. The states will 
impracticable agree to descend to a status of eijuahty with 
the other constituents, namely, the British 
Indian firovinces. They will necessarily demand certain 
siiecial assurances and safeguards. The concession of such 
extraordinary privileges will inevitably negative the federal 
doctrine. On the other hand, a refusal will scare away the 
Princes from the proposed federal union. 

There is very great force in these arguments. The evils 
they envisage are quite real. However, the balance of 
consideration seems, on the whole, to lie in favour of 
federation. The iioint cannot be elaborately discussed in 
these jiages. 


§8. ESTABLISIIWENT OF THE INDIAN FEDERATION 

The Act of 1935 has taken the bold step of altering the 
very basis and form of the Indian constitution. The unitary 
Indian state will be changed hereafter into the Federation of 
India. The latter will comprise all the British provinces and 
such of the Indian states as will agree to join it. 
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An jngcnious legal fiction has been adopted to overcome 
the initial constitutional difficulty that the pro- 
fictton* vinees have no jxiwers of their own to part with. 

All jxiwers hitherto enjoyed by the Hecretary 
of State, the Governinent of India and the provinces will 
be supjxised to be fully withdrawn and resumed by the 
Crown. These administrative agencies will be thus reduced 
to a position of equahtv with each other in negation. The 
Crown will then redistribute its powers directly between the 
(.’entral or the Federal (rovernnient and the provinces. 
Both will derive their authority from the same source and 
will have therefore a co-ordinate stiitiis. The lines and details 
of such a redistribiitioii are laid down in the Act. The 
accession of Indian states will be, only by their voluntary 
action and not by (.ompulsion. 'hhe Act has, however, pre¬ 
scribed the method of doing it. 


H. The Federal Stritcture 

§1. CONDITIONS FOH INAl'GrRATING TIIK KEDKHATION §2. DISTRI- 
nUTION OF SnURCTS \NI) IIESIDUAHY ROWERS §3. THE FEDERAL 

executive: ixtuodi ctiox of d\au<'hy §4. the federvt- legis- 

LATURE 

§1. CONDITIONS FOR INAUGURATING THE FEDERATION 

Sections 5 and 0 of the Cfovernment of India Act 
prescribe the details ot the federal scheme. 
Tw^^conditions constitution Will iiot actually begin 

fulfilled working till the following two (‘onditions are 

satisfied: (I) slates, tiie rulers of which are 
entitled to choose not less than 5‘2 members of the Council 
of State, and ('2) states, the aggregate jxipulation of which 
amounts to at least one half of the total pojailation of all 
the states, liave decided to accede to the Federation. A ruler 
who decides to enter the Federation has to execute an Instru¬ 
ment of Accession acceptable to His Majesty. It will 
specify the extent to which he agrees to participate in the 
Federation, and will be binding on him, his successors and 
heirs. 

The process of securing the accession of at least 50 jier 
cent of the total strength of the states will be 
Pro^tkm&tion neither (piick nor simple. It may involve end- 
liLjetty hair-splitting discussions and an insatiable 

demand on the part of the Princes for an ever- 
lengthening clarification of issues. They may insist on 
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secuiTDg a very large number of reservations. When at 
last, after long effort, the accession of the requisite 
number of states is signified, the All-India Federation 
may come to be established. It will be inaugurated by 
His Majesty by Proclamation, after an address in that 
behalf has been submitted to him by both Houses of 
Parliament. 

After the expiration of twenty years from the establish¬ 
ment of the Federation, requests from Princes 
Time-limit admission will have to be endorsed by each 

entranu^* ^ chamber of the federal legislature. This time¬ 
limit will have a salutary effect. It will put a 
check on the frivolous vacillation of some unprogressive 
members of that order and to help to complete the federal 
picture at least within that period. 

§2. DISTKIBUTION OF SUBJECTS AND RESIDUARY POWERS 

A federal structure must necessarily provide for two dis¬ 
tinct divisions of the governmental sphere. It 
of^gover^ent ^ cognizance of the provinces or the 
federating units and the central organization 
under which they are united. The jurisdiction of the two 
authorities requires to be clearly defined. It is usually done 
by the following method, (,'ertain specified subjects are 
deliberately assigned either to the provinces or to the centre. 
The rest are then handed over to the remaining authority. 
Only one list, enumerating particular items, is necessary 
under this arrangement. The other group of subjects is auto¬ 
matically prescribed in a general but negative manner. It 
consists of an undefined and unparticularized mass of all those 
items which are not included in the list that is specially 
prepared. 

A more elaborate course is followed in India. An ex- 
haustive and specific list is drawn up for the 
ofwi^jecu Central Government and another is similarly 
drawn up for the provinces. A third large list 
is further prepared for the concurrent jurisdiction of those two 
authorities. This latter is expected to be a useful device 
for securing uniformity in certain matters without in¬ 
troducing centralization. It would counteract the ten¬ 
dency towards a vexatious multiplicity of law and practice 
which hinders the growth and consciousness of a common 
nationality. 

In spite of the punctilious care with which the lists may 
have been compiled by men of experience, it is possible that 
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certain items have escaped their attention. Entirely new cir¬ 
cumstances and responsibilities may also arise 
power***^^ snbseqiient to the preparation of the lists, and 
they will have to be successfully faced. A 
federal constitution must therefore provide for an allo¬ 
cation of residuary jxiwers either to the provinces or to 
the centre. 

The whole trend of modern life is towards integration. 

Scientific inventions are reducing time and dis- 
Modem tance and bringing all humanity into one orbit, 

en oncy federal sphere has been constantly widen¬ 

ing ill those countries which have that form of government. 
Writers on jxilitical science have even stated that the 
federal stage will inevitably lead to the unitary stage. 
The impulse for union cannot abruptly or arbitrarily 
stop. The opixjrtunity for mutual contact and under¬ 
standing that a federation provides is bound to create 
closer bonds and bring about a greater coherence among the 
constituent units. 

Unfortunately, the dispute assumed a communal aspect in 
India when the proposal for allocation of the 
residuary powers came up for discussion. The 
in India*** Hiiidus generally favoured strengthening the 
centre and leaving the residuary jxiwers to it. 
On the other hand the Muslims preferred the opposite course 
as being more desirable in the interests of minorities. Par¬ 
liament had to give its decision on these conflicting claims, 
and it came to the comfortable conclusion that residuary 
powers could most safely and conveniently rest neither with 
the centre nor with the provinces, but in effect with the 
Crovernor-General! Section 104 of the Act says that the 
Governor-General may empower either the federal or the 
provincial legislatures to enact a law with reference to any 
matter not enumerated m the central, provincial and con¬ 
current lists.^ 


§3. TIIK FEDERAL EXECCTIVE; INTUODUCTIOX OF DYARCIU 

The Act of 1935 was not intended to satisfy India’s 
vigorous demand for the immediate introduction 
Changes made of full-fledged lesiionsible government both in 
1935 the federal centre and in the provinces. Parlia¬ 

ment is not prepared to accept the claim 
for such a wholesale and radical alteration of the Indian 


‘ For a detailed enumeration of subjecta in the three lists see pp. 162-4. 
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constitution. The chanties proposed in the Act are therefore 
inspired by a much smaller ideal and toned down by 
numerous limitations. The federal executive is to be made, 
not wholly but only jiartially, responsible to the federal 
legislature and that too with the imjiosition of various 
safeguards. 

To put it briefly, dyarchical government will he intro- 
Dyarchy duced in the federal sphere. The use of that 

expression has been scrupulously avoided, 
perhaps because of its unjiopular association. But, excepting 
for this small deficiency in nomenclature, all the essential 
features of dyarchy are accurately reproduced m the working 
of the federal scheme. 

Subjects in the federal list will he divided into two groups. 

One may be designated as Reserved. It will 
Rei»^cl include Defence, I^xteiaial Afl'airs, l-'k'clesiastical 

sellora ****" Aflau's and Tribal Areas. Jt will be adminis¬ 

tered by the Governor-deneral with the advice 
of Counsellors (not Councillors, because there will be no 
Council here) who will not he responsible to the legis¬ 
lature. Their number will not exceed three. They will 
he appointed by the Oovernor-tTeneral, and their salaries 
and conditions of seivice will he prescjibed by PTis Majesty 
in Council. 

The other group, which may be designated as Transferred, 
will include the remaining federal subjects. It 
'*””"lM*'*^***t administered by flie (lOvernor-Oeneral 

part inw ry advice of a Couiicil of Ministers who will 

be members of the federal legislature and responsible to it. 
They will he appointed and dismissed by the (Tovernor- 
Oencral who will be directed in the Instrument of Instruc¬ 
tions to see that the collective resfxmsibihty of Ministers is 
observed in practice. The Ministers will be sworn in as a 
Council. 

In addition to Counsellors and Ministers, the Governor- 
General is empowered by section 15 of the Act 
AdvUer* apfxiint a Financial Adviser whose salary and 

conditions of service will he determined by him 
and who will hold office during his pleasure. The Financial 
Adviser will assist the Governor-General in the discharge of 
his special responsibility for safeguarding the financial stabi¬ 
lity and credit of the Federal Government. He must not 
be confounded with the Finance Minister who will be the 


head of the Finance Department and responsible for his 
actions to the federal legislature. 
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The spheres of Counsellors and Ministers have been 
distinctly marked out and the administrative 
of ^‘t'^I^onsibihties of each have been defined. But 
5he*two*pMtt there are certain olarinj^ defects inherent m the 
system of dyarchy. They have been amply 
demonstrated in the working* of the present Ihovincial (lovein- 
ments, and they are not likely to be less harmful because the 
system is .shifted to the centre. IVrutual con.sultation between 
Ministers and Counsellors is to be encouia^ed. They art 
asked to hold common mectinj^s and frank and friendly deli¬ 
berations. There will be opportunities for influencing eacli 
other’s decisions. 

However, tlie equuioise set up by diarchy is extremely 
delicate. The factor of personal temperament 
defect"* Diiportant in its operation. The coni- 

promi.so between ineompatibles that it implies 
and embodies is so brittle and precarious, that (piite un¬ 
wittingly, by the unintended shock of a straightfoiavard and 
simple action, the whole mechanism may suddenly go out of 
gear. 

Apart from these evils which arc inseparable from tlie 
dyarcliical structure, the degree of progre.ss con¬ 
servation* tempiated in the new constitution is miserably 
vitiated by the addition of reactionary encum¬ 
brances. The tran.sfer of {lolitical jxiwer to the Jiands of 
Indians is likely to be more apparent than real. It is 
accompanied by reservations and safeguard.s which are all- 
pervasive m their conception and ovei*whelming iii their 
operation. A most strenuous effort seems to have been made 
to discover every possibility of what, m the Fjnglishman’s 
view, may be an abuse of power by Indians. The vigorous 
exjiosition of this ])omt by the Joint Barhamentary Com¬ 
mittee leaves no doubt about the Englishman’s hope.s and 
fears in tins respect. The reader is inevitably led to feel 
that Parliament is eager to perform an impossible feat. 
It .seems to be keenly desirous of at once parting with 
a little ixiwer and also retaining the same m its own 
possession. 

There is one dominating .shadow^ which strides across the 
whole framework of the new constitution. It is 
pomiUlities thrown by what are described as the special 
responsibilities of the (iovernor-General and the 
Governor. This is a new ci'eation, and it will have great 


significance in the actual w'orking of the Act. It must be 
clearly understood that the formulation and definition of 
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special responsibilities is not merely equivalent to reserving 
a certain number of departments for the Governor-General’s 
or Governor’s exclusive jurisdiction, as is done under dyarchy. 
The division introduced by them is not departmental and 
physical. It may be rather described as psychological. 
Special responsibilitie.s lead to and have to be fulfilled by 
the functions of interpretation, judgement and opinion. 
They are intended to cover the w^hole domain of administra¬ 
tion, whether in autonomous provinces or in the dyarchical 
centre. There is no subject which is beyond their reach, 
no administrative action which is immune from their 
control. 

The following special resjionsihihties have been enume¬ 
rated 111 section 12 of the Constitution Act for 
enumeration Governor-General; section 52 enumerates 

them for the Governor. 

(a) Prevention of grave meriace to the peace or tran¬ 
quillity of India; (h), (c) and (d) safeguarding the financial 
stability and credit of the Federal Government, the legiti¬ 
mate interests of minorities and the rights of the Services; 
(e) and (/) preventing discrimination against Great Britain 
in any respect—sections 111 to 121 of the Act have been 
specially devoted to an exhaustive elaboration of the kinds 
of jxjssible discrimination: (r/) protection of the rights of 
states; (h) seeming due discharge of his functions which 
have to be exercised in his discretion or m his individual 
judgement. 

It will thus be seen that every conceivable aspect of 

. administration—^ace and order, finance, the 

and*re*u°t** Services, fiscal freedom, minorities, discrimina¬ 
tion against Britain—has been included in the 
enumeration. It represents an enormous concentration and 
combination of overriding powers, both tangible and intan¬ 
gible, defined and undefined. Their frequent or infre(|uent 
exercise would appreciably atlect the assessment of the value 
of the new constitution. 

Certain extraordinary legislative powders are possessed by 
Governo Governoi’-Geiieral under the existing law, 

GeneraPs Acts ^6^*^ Continued in the new Act. 

The pow’er of issuing ordinances comes in.this 
category. Further, the present method of certification is 
invested with greater constitutional dignity and its autocratic 
character more frankly avowed. It has been given a more 
decorous name, and its .scope has been widened. Section 44 
of the Act empowers the Governor-General to enact what 



THE FEDERATION OF INDIA : THE ACT OF 1935 


137 


are to be known as Governor-General’s Acts to enable him 
to discharge all his functions satisfactorily. He may, by 
message, explain to both the chambers of the legislature the 
circumstances which in his opinion render legislation essen¬ 
tial and then either pass the Act forthwith or within a month 
of the sending of the message and after hearing the views 
of the legislature. 

§4. THE FEDKRATi LEGISf. \TrilE 

(a) The Bicameral Sysfem 

It is a matter of controversy whethei' two Ie^:;islativ^e 

chambers are necessary in unitary states though they 
invariably exist in practically all ol them. Since the 
Act of 1919 India has been living under the bicameral 
system. 

The method of two chambers is generally believed to be 
indispensable in the working of a federation. 
oMwo**^**** It is a very convenient mechanism for symbol- 
chamiLrs i/ifig tlic essential equality of the federating 

units and also their inevitable inequality in 
population and size. The upjier house in a federation repre¬ 
sents the constituent states as states and as far as possible 
its seats are equally or approximately eipially distributed 
among all of them. Here the smaller states are m a privi¬ 
leged position; they are guaranteed against tyrannical 
molestation and persecution by the bigger ones. On 

the other hand, the lower house represents the total 

population of the federation and its seats are distri¬ 
buted among the states in pro|X)rtion to their numbers. 
Here tlie bigger states are at an advantage; they are pre¬ 
vented from being made a prey to the irresponsible caprice, 
jealousy and pettiness of the smaller ones. No federal 
law can be finally passed unless it is assented to by both 
the houses. 


(b) The Chaaibers 

Chapter III of Part II of the Government of India Act 
. and its first schedule prescribe the constitution, 

constitution powers and procedure of the federal legislature 

in India. The upper chamber will be known 
as before as the Council of State; the lower chamber will be 
known as the House of Assembly. The following table 
shows their composition. 
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COMrOSlTION OF THE FEDERAL LEGISLATURE 
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I _ 

buntatives j 

TATIVI'S OF 

Indian States 
Nominated 

Totai, 

Name 

j ElcttcJ j 

1 

Chosen ' 
by the m . , 

Goveinoi-I 

Geiieial ' 

L_L _ 1 

BY THEIR 

Rulers 

Not more 
tliaii 

Not 

moie 

than 

CoiiiK il of Slate 

. , ISO 

1 6 1 156 

1 

260 

House of Assetublj/ .. 

250 J 
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Election to a legislature can be either direct or indirect; 

Iti the former case, terntonal and other consti- 
indfr^cr”** tueiicies are formed specifically for the purpose 
elections of sending representatives to a legislative cham¬ 
ber and persons chosen by them are pci nutted 
straightway to take their seats in it. In indirect elections 
there is at least one more intermediary added. Keprcseiita- 
tives who sit m the legislature under this system are already 
elected members of some other body like a municipality, a 
local board, a local legislature or a specially constituted 
electoral college. There is first of all an election of the 
electors and then election to the legislature. 

The method of direct election has been naturally com¬ 
mended by jxilitical writers. It establishes 
oLdi^ect*** uiimediate contact between the legislator and 
election the Citizen and brings home to the former his 

responsibility as an elected reiiresentative. If 
the will of the demos is to be effectively expressed and 
enforced there should be no complication or obstacle created 
by the presence of legalized middlemen. Indirect election 
may make the electoral machinery extremely clumsy and 
obscure to the masses and cause on the whole more annoyance 
than convenience. Worse still, it offers very great scope for 
political coiTujition, dishonesty and bribery. 

The indirect system had existed in India even after the 
Morley-Minto Reforms, but it was scrapped by 
Adoption of Joint Parliamentary Committee which 

methcd**^*'* reported on the Bill of 1919. For fifteen years 
since that time, elections to all legislatures in 
India, both central and provincial, have been direct. The 
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Wliite Paper of 1933 had recommended the continuance of 
the same system. However, the Joint Parlianientaiy Com¬ 
mittee which reported on it a year later took the oppo¬ 
site view and recommended that for both the cliainhers 
of the federal le'^islature the method of election should be 
indirect. 

The Indian public bitterly protested against this retro- 
''lade move to the Morley-Minto days, and Parliament was 
at last [lersuaded to make an unimportant concession. 
The Act lays down that elections to the ujiper cham¬ 
ber, i.e. the Council of State should he direct; those 
to the lower chamber, i.e. the House of .\ssembly sliould 
be indirect. 

The chief reason assij:>ned for this leactionaiy depatture 
^ ^ from the White Paper proposal was that in the 

theadoption circumstances of an extensive and pojailous 
country like India, direct election was bound to 
lead to one of two evils. Either the constituencies wmuld 
have to be excessively large or the number of members of 
tlie legislature would have to be abnoinially big and unwieldy. 
The committee felt that neither of the alternatives could be 


ac'cepted. 

However, it could bo rightly contended that the maximum 


They are not 
convincing 


numerical stiength of the legislature as pre¬ 
scribed ill the Act could hear some increase 
without creating undue confusion or inconveni¬ 


ence. The territorial ureas of the U.S.A., Canada and 
Australia are much bigger than the area of India; and at 
least in the U.S.A. the number of voters is not smaller than 


the total population proposed to be enfranciiised in this coun¬ 
try. Yet 111 none of those federations has it been found 
necessary to adopt the indirect, in jireference to the direct, 
system of election. The latter may add to the difficulty of 
coustilutioiial working; but the former produces the more 
dangerous result of diluting democracy itself. 

The seats in the Council of State assigned to a province 
will be distributed among tenitorial constitu- 
Electionsto encies which will be general and communal, 
of*Sta*e”*^' the latter for Mussulmans and Sikhs. For 
election to seats reserved for women, all mem¬ 


bers of the provincial legislature, men and women, will be 
electors. As the number of Anglo-Indians and Europeans 
and Indian Christian.s in an individual province will be too 
small, special electoral colleges will be formed for the whole 
of British India for the election of their representatives to 
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the Council of State. The colleges will be composed of such 
Anglo-Indians, Europeans and Indian Christians respectively 
as are members of the legislative Council of a province or 
of its Legislative Assembly. For seats allotted to the 
scheduled castes, persons of those castes who are members 
of the provincial legislature will be electors. 

A high property qualification will be required for the 
right to vote at elections to the Council of State. It has 
yet to be determined. But it will confer the vote on only 
a small minority of aristocrats and industrial and commercial 
magnates. 

Members of the House of Assembly assigned to a province 
will not be elected directly by constituencies, 
territorial and communal, specially formed for 
Assembly purpose in the provincial area. The 

TiCgislative Assembly of the province will be 
the body of electors. Its Muslim and Sikh members will 
elect the Muslim and Sikh representatives; those holding 
general seats in it will vote in the election to the general 
seats of the Federal Assembly. Women members will be 
elected by an electoral college of all women who are members 
of the Legislative Assembly of any province. Anglo-Indian, 
European and Indian Christian seats will be filled by persons 
who are elected by electoral colleges consisting of members 
of those communities who are in the provincial Legislative 
Assemblies. 

The federal legislature will have elected presidents, the 
Assembly president being known as the Speaker. 

The Federal Assembly will have a tenure of five years, 
Tenure dissolved earlier. The Council of 

State will be a permanent body not subject to 
dissolution. One-third of the total number of its members 
will retire every three years, and the term of an individual 
member will be nine years. The details of the initial 
retirements have been given in the schedule. 


The two chambers will have co-ordinate powers almost 
in all respects. The voting of grants of ex- 
owers penditure in the votable portion of the budget 

will not be an exclusive privilege of the lower 
house as at present. It has been extended to the Council 
of State. Joint sittings of the chambers will be held when¬ 
ever there is a difference of opinion between them on a 
legislative or financial issue. 

The following tables give the allocation of seats in the 
Council of State and the House of Assembly. 
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COUNCIL OF STATE: REPRESENTATIVES OF BRITISH INDIA 




-2 

|| 


1 

seats 

Piovince or commiinitj 

Total sea 

General 

Seats for 
duled c 

Sikh seat 

Mohamme 

seats 

M omen’s 

Madras 

20 

14 

1 


4 

1 

Bombav 

16 

10 

1 


4 

1 

Bengal . . 

20 

8 

1 


10 

1 

United i’rovinees 

20 

11 

1 


7 

1 

Punjab 

16 

3 


4 

8 

1 

Bihar 

16 

10 

i 


4 

1 

Cential Provinces and Berar . . 

8 

6 

1 


1 


Assam 

5 

3 



2 

... 

Noi til-West Frontier Province 

5 

1 



4 


Orissa 

5 

4 



1 


Rind 

5 

2 



3 


British Balucliislan 

1 




1 


Delhi 

1 

1 





Ajiner-Meiwara 

1 

1 





Cooig 

1 

1 





Anglo-Indians 

1 






Eiiiopeans ... \ 

7 






Indian Christians ... ... ' 

2 






Total . j 

150 

75 

6 

4 

49 

6 


(c) Effect of the Changes 

It is necessary to explain broadly the probable effects of 
the chanoes tliat have been made in the constitution and 
powers of the central legislature. 

The present nominated and official bloc will vanish almost 
completely, except for six seats in the Council 
of ^ riddance of that 

nated bloc bureaucratic re‘^inientation and control of vot¬ 
ing which ‘•ravely offends the very fundamentals 
of democratic polity. It may be arf,med that the ri^ndity of 
party discipline and the loss of individuality that it involves 
are equally serious defects of democracy. But it cannot be 
forgotten that those installed as party dictators occupy that 
position by the choice of their followers and are liable to 
deposition and dismissal by them. This is unthinkable under 
a bureaucratic code of discipline and conduct. 

However, much of the good that will result from the 
withdrawal of the nominated and official bloc may be 
undone by the inevitable introduction of a new element. The 
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(lelegiites from Indian stales will form a substantial portion 
of both houses. The law does not prescribe, 
rapresentatives though it does not prohibit, the election of any 
of them by the subjects of states. They will 
be nominated by their rulers. It is not inconceivable that 
some of the most enlightened Princes will cause constitu¬ 
encies to be formed m their states and will nominate to the 
federal legislature only such persons as are elected by them. 
However, a self-imposed constitutional restraint of this kind 
will be the exception and not the rule. That it will be 

observed universally is an extravagant and unwarranted hope. 

Thus, the serried ranks of Indian state dignitaries who 
will be exalted to the status of legislators in 
’^*^®**‘ . the Federation of India will have neither the 

undemocratic .,1.1 - c 1 i 

character strength nor the prestige ot popular rejiresenla- 

tives. They will be mere nominees of absolute 
and luiprogresstve masters and instruments of their will. 

And in the delicate environment of parainountcy, the auto¬ 
cratic masters themselves may be revealed to have completely 
toned down into amiable and obliging gentlemen who are 
distinguished by a very (puck and remarkable susceptibility 
to the influence of the Political Department of the Govern¬ 
ment of India ! 

However, on the assumption that the future constitution 
ui of country must bo an All-India Federation 

Xl"*""** including the Indian states, the incongruity 

caused by the presence of a large non-elected 
element in what is intended to be a representative chamber 
has to be faced; otherwise the rulers of states will he scared 
and their accession to the Federation will be rendered difti- 


An inevitable 
phaie 


cult. There will be some relief in the thought that such a 
stage, though inevitable, is likely to be temporary and tran¬ 
sitional. It is more than probable that the closer impact 
between the dynamic ideals of British India and the static 
outlook and life of the states will accelerate political cons¬ 
ciousness in the subjects of tlie latter and ripen in their rulers 
the healthy spirit of progressive constitutionalism. 

The Council of State will be a unique a.ssemblage of vested 
Council of interests, reactionary oligarchs and conservative 
State will be ixiliticiaiis. The franchise for its election will 
thoroughly be exceptionally high; 40 per cent of its mem- 
reactionary bership Will be constituted by state nominees. 
Besides, it will be a permanent body and will not therefore be 
subject to that downright and wholesome cleansing which is 
periodically brought about by a dissolution and general election 
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wliich sweeps out lingering anachronisms. The abnormally 
long term of nine years of its individual members is not only 
undemocratic but demoralizing. It will breed irresjionsibility 
and defiance in the legislators because there will be no fear 
of their having to face then* masters, the electors, at short 
intervals. 

Further, upon such a narrow-based upper chamber the 
Act of 1935 has conferred a power which in a 
democratic polity is considered to be an exclu¬ 
sive privilege of the lower chamber. The voting 
of grants of expenditure was deliberately denied to the 
Council of State by the Act of 1919. But the federal name¬ 
sake of that chamber will be possessed of that privilege. In 
short, everything seems to have conspired to make the upper 
chamber an invincible instrument for checking the advance 
of democracy. 

The federal budget will be divided into votable and non- 
votable items as at present, and over 80 per cent of the total 
expenditure will be beyond the control of the legislature. 
There is therefore no change for the better at all. Absence 
of financial power imports an air of unreality into responsible 
government and tends to reduce it to a mockery. 
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CHAPTER XIII 


THE FORMATION OF PROVINCES AND 
THE GROWTH OF THEIR POWERS 


A. The Formation of Provinces 
A STPiKiNG spectacle is presented in the history of the century 
that followed the battle of Plassey. There we 
A century of ggg evolution of an extensive empire from 

building ’^6*7 uiiostentatioiis be^^mnmgs. Huler after 

ruler and state after state capitulated before the 
might of the foreign invader. The last struggle ended with 
the frustration of the Indian Revolt in 1858. A moral, 
material and intellectual exhaustion seems to have completely 
prostrated the people of India during these sad days of their 
decadence and downfall. 

That a continent like India could not be treated as one 
single unit for the purposes of administration was 
Creation of quite obvious. It had to be split up into a num- 
divitions proviiices for facilitating division of labour 

and avoiding confusion. But the conquest of 
India was spread over the long period of a century. Othcials 
who were called upon to form political sub-divisions of the 
country during the process of comjuest lacked the perspective 
of the whole picture. They were faced with problems of 
immediate urgency and solved them by the standards of 
expediency. 

There are various principles on which governmental 
authority can be distributed on a territorial 
No •cientific basis in a vast country. Generally speaking, 
adopt^^ given a fairly numerous population, a common 
language with its common culture and a com¬ 
mon territory are regarded as proper lines of demarcation. 
But no such scientific principles were adopted in the forma¬ 
tion of Indian provinces. The basis of their division was 
neither ethnological nor linguistic nor cultural. The one and 
only consideration which brought them into existence was 
administrative convenience as visualized by officers who 
looked to the immediate future. 

Hence, some of the Indian provinces have become very 
heterogeneous in their composition and structure. They are 
conspicuous for a great variety of languages and society. The 
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Bombay Presidency, for instance, consists of four or five 
distinct cultural j^roups, Sind (which is now 
separated), Kathiawar, (Uijarat, Maharashtra 
and the Karnatak. Similarly, the Madras Presi¬ 
dency comprises ]>eople spoakin" Kanarese, Telufru, Tamil 
and Malayalam. The creation of such patchworks is injuri¬ 
ous in two ways. It breaks up units that are homogeneous— 
as, for example, the Karnatak which is divided between 
Bombay, Madras, the Nizam’s Dominions and the Mysore 
state—and brings together elements that have no deep inward 
coherence. 


The spasmodic and irrational method of the formation of 
Demand for provinces has led to an interesting seipiel, 

an alteration There has now arisen in many parts of the 

of provincial country a considerable agitation for a rearrange- 
oun ariea of provincial boundaries on more scientific 

and equitable lines. The growth of education has produced 
a self-consciousness in this, as in all other, spheres of pulihc 
life. People who are closely united by ties of common race, 
common language and common culture, find themselves 
broken up into ineffective political fragments. They strongly 
feel that their material and intellectual progress is unneces¬ 
sarily hampered as the result of such a wasteful dissipation 
of their collective strength. 


Several homogeneous groups have therefore vigorously 
protested against their jiohtical dismemberment 
Oriwa"** Government of India and have demanded 

separated that they sliould be restored to their natural 
unity. Unfortunately, communal ambitions and 
wranghngs were greatly in evidence even in this question, 
when the separation of Sind was discussed. The Act of 1935 
has recognized the claims of Sind and Orissa to provincial 
independence, and accordingly these two names have been 
added to the list of Governors’ provinces. It would not be 
surprising if some more are added m the course of the next 
few years by the splitting up of glaringly heterogeneous areas. 

A brief reference must be made here to the other side 


of this im]X)rtant subject. The creation of new 
New province* provinces has been deprecated by some eminent 
subventions ciitics on financial as well as national grounds. 

It is held to be a costly luxury. If the pro¬ 
vincial area is small, it cannot be self-sufficient in the matter 
of its income and expenditure. Its administrative machinery 
may also prove to be too inadequate to respond to all the 
various needs of social progress according to modern standards. 



(As given in the Indian Delimitation Committee's Eeport, l‘>3()) 
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Such leOiii provinces will then become a burden u^xin the 
Federation which will have to help them with subventions 
in order that their budgets should be balanced. It has been 
decided, for instance, that Sind and Orissa should be given 
annually about a crore and half a crore of rupees respectively 
by the Central Government to enable them to make up their 
deficits. 

It is also jxiinted out that the present incongruous forma- 
Cultivation provinces has its own advantages in a 

of a wider larger national sense. It accidentally brings 
national together under one administrative system several 

outlook smaller nationalities of which India is 

made. They get an opportunity to work together and to 
understand each other. Such contact between diverse popu¬ 
lations is to be greatly desired. It would help in rounding 
off the rigid angularities of a narrow provincialism and 
inculcate a much broader national vision which is so urgently 
required in India. A cosmopolitan outlook and a living spirit 
of assimilation are at least as essential in the modern 
world as the strength which comes merely from an innate 
coherence. A reshuffling of the provincial areas may be 
undertaken in a spirit of reform and justice. Even then, the 
provision of some common meeting ground, some common 
organization, for the different neighbouring units to remain 
in touch with each other, should not be completely ignored. 

The earliest trading settlements of the East India Com¬ 
pany were established in the three coastal towns 
The Governors of Madras, Eornbay and Calcutta. When, 
later on, the Company drifted into politics and 
war, these ‘ factories ’ became seats of Governors and their 
Councils. The Kegiilating Act created the office of Gover¬ 
nor-General and a unity of government and policy was 
effectively introduced throughout the Company’s dominions 
in India. The Governors of Madras and Bombay could no 
longer have any pretensions to equality with the Governor- 
General nor could they assume any air of independence. 

With the expansion of the Company’s power, it became 
necessary to make provision for the formation 
of new provinces. This was done by several 
Commistioners Acts passed after 1833. In fact, three different 
types of provinces are found in the Indian 
administrative picture from the middle of the nineteenth 
century—the Governors’, the Lt.-Governors’ and the Chief 
Commissioners’. They represented a descending grade of 
constitutional status. The Montford Eeforms did away with 
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this distinction in the official designations of the heads of 
provinces, though other important differences in the matter 
of their appointment, salary, etc. remained as before. All 
Lt.-Governors and almost all the Chief Commissioners were 
elevated to the dignity of provincial Governors. 

Section 46 of the Act of 1935 prescribes that the following 
shall be the Governors’ provinces—Madras, 
The Cover- Bombay, Bengal, the United Provinces, the 
nor« province* Bihar, the Central Provinces and Berar, 

Assam, the North-West Frontier Province, Orissa and Sind. 
Their total number is eleven. Sind and Orissa have been new¬ 
ly created by section 289 of the Act. Burma has been separated 
from, and has therefore ceased to be a part of, India. 

The creation of new provinces and alteration of the 
boundaries of existing provinces are matters of 
Creation of great constitutional imjxirtance. By section 290 
new province* of the Act, these powers are vested m His 
Majesty and he can exercise them by issuing 
Orders in Council. But before any such Order is issued, the 
opinion of the Government and the legislature of the province 
concerned as also the opinion of the Federal Government and 
the federal legislature have to be ascertained. 

B. The Status and Powers of the Provinces 
Since the Kegulating Act of 1774, the Government of 
India has been entirely a unitary Government. 
The Govern- Technically speaking, it will continue to be so 
wMunitary" actual establishment of the Indian 

Federation in the near future. The provinces 
were considered till now to be merely the creations of the 
Government of India. They did not enjoy any powers and 
privileges inherently in their own right. All their authority 
was derived entirely from the Central Government. The 
latter did, of course, transfer some of its administrative 
burden to provincial units. But thereby it did not—and 
could not—relinquish even a fraction of its own responsibil¬ 
ities in respect of what was thus transferred. Certain powers 
were assigned to the provinces only for the sake of practical 
convenience. The assignment could be varied or revoked at 
will by the supreme Government. 

In 1870, Lord Mayo introduced a scheme of decentraliza- 
. tion. It was being increasingly realized by the 

devolutioiT Government of India that the administration of 
a vast country like India could not be com¬ 
pletely concentrated in the hands of a single authority, even 
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when the constitution of the state was unitary. Details had 
to be separated from j)olicies. Matters of local importance 
had to he separated from questions of national urgency. 
Governmental work had to be distributed among individuals 
and institutions on tbe principles of a rational division of 
labour. That alone could avoid inefficiency and confusion in 
operating the administrative machine. The process of devolu¬ 
tion initiated by Dord Mayo went on progressing for over forty 
years after 1870. It was purely a matter of internal arrange¬ 
ment and did not require parliamentary legislation or sanction. 

It would be interesting to pass m brief review the relations 
The osition between the Central and Provincial Govern- 

■ - ** *- ' ments on the eve of the Montford Deforms. 

Montfurd There were three groups of administrative 

Reforms departments. One consisted of subjects of all- 

India importance like defence, customs, railways, coinage, 
jxists and telegraphs, etc. It was controlled exclusively by 
the Government of India. The second group contained what 
were known as Provincial Heads. They were assigned to 
the provinces for management under certain conditions. 
Items like jails, police, education and roads primarily came 
in this category. The last group represented what were 
known as the Divided Heads. It included subjects like land 
revenue, excise, income-tax, registration, irrigation, etc. 
Revenues from these sources as also administrative control 
over them were divided in a certain proportion between the 
Central and Provincial Governments. 

Provinces were not allowed to imixise taxation without 
the previous sanction of the Governor-General. 
Mntr^l were they allowed to borrow money by 

control pledging their own credit in an open money 

market. Bills to be introduced in the provincial 
Legislative Councils required the previous sanction of the 
Governor-General. They also required his subsequent assent 
after they were passed by those chambers. There were many 
codes, regulations and instructions promulgated by the 
Central Government for the whole of India and they had to 
be strictly obeyed and carried out by every province. All 
executive action taken or proposed to be taken by the latter 
was subject to the close supervision and control of the 
Government of India. The administrative freedom obtained 
by the provinces could not be claimed by them as their right. 
It was only a concession and a privilege, the exercise of 
which was severely restricted by the powers of scrutiny and 
direction of the Governor-General. 
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A new angle of vision was introduced by the Montford 
Befornis. The principle of responsibility was 
Mon'ford accepted for the first time as a vital feature of 

Reforms India’s political advance. The provinces were 

selected to serve as a training-ground for the 
Indian people to learn the art of self-government of the 
parliamentary type, ft logically followed that these territorial 
units should be completely freed from the bureaucratic 
control exercised from above by the Government of India. 
Central and provincial spheres were therefore deniarcated from 
each other by the compilation of two separate lists of 
administrative subjects. One of these lists was assigned to 
the exclusive jurisdiction of the Central Government and the 
other was given to the provinces. 

Broadly speaking, tiie authority of the provincial Govern¬ 
ments in the provincial sphere was intended to 
^eed^omto Unfettered. Their budgets were 

the provinces separated from the central budgets. A greater 
jxiwer of taxation was conferred on them. 
They were allowed to float loans with the sanction of the 
Crovernraent of India. Previous sanction of the Governor- 


General for legislation in [iiirely provincial subjects was 
made less obligatory than before. The Central Government’s 
control over the transferred provincial departments was 
practically withdrawn. Bven m the Keserved half, they 
agreed not to interfere whenever the provincial executive and 
legislature were in agreement. 

Thus, steps were taken to emancipate the provinces from 
a number of restraints. The principle was accepted that a 
substantial measure of freedom and discretion must be 


granted to them in the interests of a proper and all-round 
development of the wdiole country. 



CHAPTEE XIV 


DYARCHICAL GOVERNMENT, 1921-37 


A. The Genesis of the Scheme 


/ 


The final goal of British policy in India, as visualized by 
the British, was enunciated in the announce- 
20 August 1917. It was described as 
in'india**** the progressive realization of responsible govern¬ 
ment and the gradual development of parlia¬ 
mentary institutions. The Act of 1919 was intended to be 
the first important step in implementing that promise. 
Parliament tried to find a way out of two impossible and 
unacceptable situations. On the one hand, it was pledged not 
to permit the Indian constitutional structure to remain 
entirely bureaucratic and uncontrolled by the Indian people 
as in pre-War days. On the other hand, it was determined 
not to allow the Indian polity to be suddenly transformed 
into a full-fledged democracy by one decisive stroke. 

Any scheme of reform which is based on this hypothesis 


Gradual 
tranifer of 
power 


would be essentially a compromise between the 
bureaucratic and the democratic principles. It 
would not bring about a total disappearance of 
an irresponsible and irremovable executive from 


the Indian scene. The conduct of a large part of Indian 


administration would continue to be vested in officials who 


are directly answerable only to the Crown and Parliament of 
Britain. The transfer of jiolitical power to India would not 
be complete but partial and even fractional. It would be 
also subject to the superior control of the Governor-General. 
The dyarchical plan introduced by the Act of 1919 can be 
properly understood only when it is related to this funda¬ 
mental assumption. 

That plan proceeded chiefly along the following cardinal 
points. In the first place, even though the 
d*** hi I unitary form of the Indian state was maintain- 

planof 1919 the spheres of the Central and Provincial 

Governments were clearly demarcated and sepa¬ 
rated from each other. They were recognized as two distinct 
entities, each having its own specific responsibility. Secondly, 
control by the Central Government was considerably relaxed 
in the provinces, though it was not completely abandoned. 
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The provincial authorities were given a good deal of freedom 
in the management of their own affairs. Thirdly, provinces 
which thus acquired a status of administrative independence 
were made the centre of a new political experiment. The 
first instalment of self-government which was promised by 
Parliament was initiated in the provincial domain. 

It IS necessary to grasp the two principal elements which 
shape the mechanism of lesjionsible govern- 
requisitet of meiit. Firstly, under this system, the executive 
recponsible [a comjiletely subordinate to the legislature. It 
government brought iiito office and maintained in authority 
only as long as it retains the confidence of the legislature. 
An adverse vote of that body results in the resignation of 
Ministers and in a change of (iovernment. The second 
important requisite is that the legislature which thus controls 
the executive should be itself elected on the widest possible 
franchise. It must be thoroughly representative of popular 
opinion and must reflect the living currents of the larger 
social life. The popular will is broadly expressed in the 
legislature, and the machinery of government is conducted in 
the light of its mandate and direction. 

The Act of 1919 contemplated a gradual evolution towards, 
and not an immediate establishment of, full 
provincial autonomy. It therefore devised a 
{lecuhar method of governance to suit the period 
of transition. That method is known as 
dyarchy. The term was quite new in }X)litical usage if not 
in coinage. The scheme was actually inaugurated in the 
beginning of 1921 and was working thereafter for over sixteen 
years till 1 April 1937. On that date it was sujierseded by 
the Government of India Act of 1935 which was put into 
operation nearly a couple of years after it was passed by 
Parliament. 


Dyarchy, a 
transitional 
phase 


B. The Provincial Executive 
The system of dyarchy as it operated in the Indian pro¬ 
vinces was essentially based on one dominant 
Trantfwed** Principle. It deliberately created a division of 
sub|ects Government into two sections. One of them 

was wholly bureaucratic and the other was 
popular to a great extent. The former, which was known as 
reserved, was managed by an irremovable Executive Coun¬ 
cil, The latter, which was called transferred, was given 
over for management to responsible Ministers. They were 
elected members of the provincial Legislative Council and 
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answerable to it for their policies and actions. Both these sets 
of officials were required to work under the same head, name¬ 
ly, the Governor of the province. They were also associated 
with, and depended for legislation upon, the same legislature. 

An attempt was made to keep the jurisdiction of the two 
halves as distinct and independent as jxjssible. 
sphere** T_jegally speaking, Executive Councillors could 
not interfere m transferred subjects and Minis¬ 
ters could not interfere in reserved subjects. They might of 
course hold friendly consultations with each other. Any 
dispute between them about the exercise of authority was left 
to the arbitration of the Governor whose decision was final. 

However, it was discovered by experience that the two 
divisions created by the dyarchical principle 
Overlapping (.Quid iiot be absolutely precise and mutually 
exclusive. They inevitably overlapped at several points. 
There could be no perfect differentiation between two parts 
of the same Government. Tt was found to be an inherent 
defect of the whole system that administrative work could 
not be successfully distributed into water-tight compartments 
like reserved and transferred. The very foundation of the 
stiuctiire seemed therefore to be a little shaky. 

Members of the Executive Council were technically 
. af)fx>inted by His Majesty, but in practice their 
Counci***"*'^* choice was made by the Governor. Their tenure 
of office was fixed at five years and they could 
not be removed from their posts by an adverse vote of the 
legislature. Their salary was not subject to the control of 
the latter. One half of the Executive Councillors were 
Indians and the other half were members of the Civil Service 
of long standing. They functioned collectively as a Council, 
but not as a Cabinet, on the portfolio system. The Governor 
was the president of the Council and had an additional vote 
in case of a tie. He distributed departments among its mem¬ 
bers and prescribed rules for its procedure. The decision of 
the majority was binding on all. However, the Governor 
was given the extraordinary power of overriding the Executive 
Council in exceptional circumstances. 

The appointment of Ministers was made by the Governor. 

But his choice was restricted to persons who 
Ministers were elected members of the provincial Legisla¬ 
tive Council. It was an indispensable qualifi¬ 
cation in a Minister that he should be an accredited 
representative of some constituency or other. Further, such 
persons alone could be selected to hold ministerial {xists as 
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were able to command a majority of the Council’s vote. 
The constitutional ix)sition in this respect was clear. A 
Minister could continue in office only as long as his actions 
and attitude harmonized with the views of the legislature. 
Where public opinion was effectively organized into well- 
disciplined parties, the Governor had to leave the formation 
of a Ministry to the party leaders themselves. 

Even m such cases, however, he could exercise a consi¬ 
derable influence in determining the composi- 
nomuLted^* ministerial body. The Legislative 

Council contained a small bid solid minority of 
nominated moinbers, both official and non- 
official. Their votes were almost entirely at the command 
of the Government. There were also the representatives of 
the European chambers of commerce, the European commu¬ 
nity, the big landowners and other vested interests. It was 
the natural tendency of these members to assimilate them¬ 
selves with the (irovernment bloc. 

The voting strength of this combination was not negli¬ 
gible. Besides, it was excellently organized 
^*™p***‘®" and unified by bureaucratic dia<;ipline. Minis- 
Ministert therefore felt irresistibly tempted to wan 

over the favour of this weighty bloc rather 
than struggle for the precarious sup|xirt of a heterogeneous 
mixture as represented by elected non-official members. 
Their sense of resjxmsibility was palpably attenuated as a 
result of this undemocratic privilege. 

Ministers were not reipiired to work on the principle of 
joint and collective resjxnisibility. They did 
No collective come into office and go out of office together. 

of*Mim^*teV8^ constitute an indivisible, homo¬ 

geneous whole like the British Cabinet. Their 
policies were not adopted after common deliberation and 
agreement. They were not therefore fortified by the strength 
of a closely organized unit. The Governor dealt with a 
Minister as an individual head of a department. He did 
not recognize the existence of a group of Ministers having 
a joint responsibility for the management of the whole mass 
of transferred subjects. They had therefore merely an indi¬ 
vidual existence. In spite of their plural number, they did 
not make Ministries. In fact, Ministers lacked even that 
lesser degree of corporate character which wais associated 
with the Executive Council. 

There was one peculiar feature of the division of the 
Government introduced by the dyarclucal scheme. Though 



158 


INTRODUCTION TO INDIAN ADMINISTRATION 


the provincial sphere was purposely split into two halves, 
the provincial finances were left entirely un- 
Joint purse divided. They were looked after by a Finance 
Member whose authority extended to the whole administra¬ 
tion. The budget for the two halves was common and their 
purse was joint. There were no earmarked items of provin¬ 
cial revenue specifically assigned to either of them. All 
taxation was proviniaal and its proceeds were credited to the 
provincial exchequer. Out of that common reservoir, into 
which all moneys were jxioled, different sums were provided for 
expenditure on the various activities of the provincial Govern¬ 
ment, whether in the reserved or in the transferred parts. 

Executive Councillors and Ministers had therefore to 
meet every year for prejiaring the iirovincial 
meetings budget. I'lie sliai'es of expenditure that may 
be allotted to each depaitment had to be judi¬ 
ciously and equitably determined. All ixissibihties of income 
had to be carefully explored in the light of the total 
demand. The task was not particularly easy or simple. The 
outlook of an irresponsible bureaucracy was fundamentally 
incompatible with the needs and ambitions of popular 
Ministers. A spirit of give and take, of mutual accommoda¬ 
tion, of sympathy and co-operation, was absolutely essential 
to the smooth functioning of such a delicate mechanism. 
If the differences became acute, the result was a deadlock. 
On such critical occasions, the Governor could allocate funds 
between the two halves m his own discretion and prevent 
the machine from coming to a standstill. 

Dyarchy was never intended to be an ideal in itself. It 
was not prescribed as the final form of the 
contultation* Intlhiii Government. Mr Montagu had made it 
abundantly clear that the Reforms proposed by 
him were in the nature of a stepping-stone to a much nobler 
consummation, namely, a fully self-governing India. It was 
therefore recommended that those who were called upon to 
operate the dyarchical plan should interpret their opportuni¬ 
ties and obligations in a generous spirit. Members and 
Ministers could take each other into confidence and work 
together in the closest intimacy and co-operation. There was 
no legal obstacle to their holding mutual consultations and 
discussions in all matters affecting their respective spheres. 
The Governor could take the initiative in establishing tradi¬ 
tions of collective working. In practice, if not in law, the 
line of distinction between reserved and transferred subjects 
could be obliterated. 
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However, such a Rrand idea proved to be too altruistic to 
be capable of realization. On the whole, the 
The Governor Governors were not prepared to accept all the 
powerful implications of Mr Montagu’s concept of 
dyarchy. They did not respond to all the 
suggestions that were made by him. In fact, experience 
showed that the Governor inevitably became the chief pivot 
and the centre of the provincial administration. He became 
the connecting and co-ordinating link between the two halves, 
and was the final judge for settling conflicts between them. 
Ministers complained of tlie undue interference of the 
Governor in the working of their departments. He was often 
inclined to override their decisions if he happened to differ 
from them. The interests of the Services were to be specially 
safeguarded by him. In short, all governmental power tended 
to be concentrated in his hands. 

Indians were thoroughly dissatisfied witii the whole pro- 
Dyarchy dvai’chy. The parliamentary appearances 

condenmed that it suggested Were tantalizing. But the 
by Indian liybrid structure, with all its imperfections and 
opinion woeful inadequacies, could not but evoke very 

severe criticism from politically-minded Indians. Those who 
had a yiersonal knowledge of its inner working exposed its 
ridiculous contradictions and defects. The most ideal mani¬ 
festation of dyarchical government implied the complete self- 
eft’acement of an irresponsible bureaucracy. That voluntary 
sacrifice required, indeed, a superliuman capacity. The belief 
that it could be generally in evidence in the Indian provinces 
may have been a compliment to the optimism of those who 
held it. But as a guide to the understanding of realities, 
that belief had no significance. 

C. The Provincial Legislature 
The Act of 1919 introduced several imjxirtant changes in 
the constitution of the provincial legislatures. 
!n*t^eir* *”**** place, they ceased to be looked upon 

constitution mere enlargements of the Executive Coun¬ 

cils. Their status as independent organs of 
government was distinctly recognized. Secondly, a large 
majority of elected non-official members was provided in 
their structure. The official and the nominated non-official 
elements were not entirely removed, but they were 
placed in a numerical minority. Thirdly, the franchise 
for election to the provincial Legislative Councils was 
considerably lowered. The right to vote was conferred 
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on comparatively poor people. It was the beginning of 
popular democracy. 

The powers of these legislatures were also increased. In 
addition to law-making, they were given greater 
thelryower* cnntrol over the administration by means of the 
rights of interpellation, adjournments, resolu¬ 
tions, etc. A part of the provincial budget was made subject 
to their vote. Tjastly, they were privileged to exercise 
supremo authority over that portion of the provincial 
executive which was represented by the transferred half. 
Ministers wore entirely the servants of the legislature. They 
had to conduct the affairs of state in accordance with the 
opinions of that body. 

Information given m the following tables will be found 
interesting. They will facilitate a comparison with the 
cluuiges introduced by the Act of 19.‘15 wdiich will be described 
in the following pages. 


TOTAL STRENGTH OF GOVERNORS’ LEGISLATIVE COUNCILS AS 
GIVEN BY THE SIMON COMMISSION’ 







■os 

Rrovinco 

Statutory 

iniiiimuiii 

1 ' 
H 

III! 

Nominate 

uon-officia 

o 

< 

Madias 

1 118 

98 

7-1-4 

1 23 

132 

Bombay 


86 

15 + 4 

9 

114 

Deiiyal 

1 125 

114 

12 + 4 

10 

140 

United UroviiiLCs 

118 

100 

15 + 2 

1 6 

123 

I’unjab 

83 

71 

13 + 2 

i S 

94 

Hiliar and Oii&sa . . 

98 

76 

13 + 2 

12 

103 

CcnOal Urovinccs 

70 

55 

8 + 2 

1 8 

73 

Assam 

53 

39 

5 + 2 

1 7 

53 

Bnima 

92 

80 

14+2 

i ' 

103 


COMROSlTION OF’ THE BOMBAY LEGISLATIVE COUNCIL 
Elfctkd Mkmbers 


Members 

Mohammedan Rural .. ... ... . . 22 

Mohammedan Urban ... . . .. . . 5 

Non-Moliaminedan RuraU .. ... . . ... 35 

Non-Mohammedan Urban” ... ... . . ... 11 

Fbiropean . ... ... .. . . 2 

Landholders ... ... ... ... . . 3 

Commerce and Industiy ... ... ... . . 7 

Bombay Univeisity . . ... ... ... ... 1 


' Repoit, vol. 1, p. 134. 

” Of the members of the non-Mohammedan constituencies seven must 
be Marathas. 
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(i) Officials (including Executive Councillors) 

(ii) Non-officials 

(o) Depressed Classes 

(b) Anglo-Indian 

(c) Indian Christian 

(d) Labour 

(e) Others (cotton trade) 


... 20 

2 

1 

1 

3 

1 

Total ... 114 


TABLE SHOWING, PROVINCE BY PROVINCE, THE PROPORTION 
OP ELECTORS TO POPULATION IN THE GENERAL 
CONSTITUENCIES* 


Province 

Population of the 
electoral areas in 
1921 

Electors male and 
female (women 

electors shown in 
brackets) 

Proportion of elec¬ 
tors to population 

Pioportion of male 
electors to adult 
male population 

Proportion of female 
elctors to adult 
female population 


Figures to the nearest 
thousand 

per 

cent 

per 

cent 

per 

cent 

Madras 

4,23,19,000 

13,65.000 

(1,16.000) 

3-2 

n-6 

PO 

Bombay 

1,92,92,000 

7,59,000 

(39,000) 

3-9 

13-4 

0'8 

Bengal 

4,62,41,000 

11,73,000 

(8,000) 

2-5 

9-7 

03 

United Provinces 

4,53,76,000 

15,89,000 

(51,000) 

3-5 

12-4 

0-4 

Punjab 

2,06,75,000 

6,97,000 

(21,000) 

3-4 

n 9 

0 9 

Bihar and Orissa 

3,38,20,000 

3.73,000 

(nil) 

1-1 

4-6 


Assam 

67,35,000 

2,50,000 
(about 3,000) 

3-7 

14-2 

0-2 

Central Provinces and 
Berar 

1,27,80,000 

1,69,000 

(nil) 

1-3 

5-2 


Governors’ provinces 

excluding Burma ... 

22,72,38,000 

63,75.000 
(2,68,000 
in SIX 
provinces) 

2-8 

10-4 

0*6 

for SIX 
provinces 


* Simon Commission Report, vol. I, p. 191, 
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CHAPTEB XV 


THE PROVINCIAL GOVERNMENTS IN THE 
FEDERAL CONSTITUTION 

§1. PREPARATION OF THREE LISTS §2. THE LAW-MAKING POWER 
OF A PROVINCE §3. THE EXECUTIVE POWER OF A PROVINCE §4. 
THE FINANCIAL POWERS AND RESOURCES OF A PROVINCE 

§1. PREPARATION OF THREE LISTS 


The Act of 1935 contemplates the establishment of the 
A new *tatu* Federation of India. The status of Indian pro¬ 
of indepen- vinces iHust therefore undergo a vital change in 
dence for the tlio new Indian polity. They can no longer be 
provinces considered to be only tcnitonal divisions, created 
by the Central Government for their own convenience. Their 
powers and privileges (*annot henceforward be attributed to 
mere delegation by the central authority. A federal unit has 
an independent existence of its own. It possesses certain 
rights which are guaranteed to it under the constitution. 


They cannot bo tamjiered with or violated by the Federal 
Government. The powers of sujiervision and control en¬ 
trusted to the latter are strictly limited and are defined as 
accurately as possible. 

In the constitutional framework as outlined by the Act 
. of 1935, the relations between the Government 

subjecu*’ of India and the provinces are conceived and 
defined on a federal basis. There is now a 


greater emphasis on the concept of equality than on the idea 
of subordination and obedience in formulating the status of 


the provinces vis-d-vis the Central Government. A distinct 
sphere of activity is marked out and assigned to each one of 
those two entities. A third common sphere is created for their 
concurrent jurisdiction and action. Three separate lists of 
subjects are compiled in accordance with this threefold division 
of governmental functions. They are exhaustively given in 
the Seventh Schedule of the Act. It is clearly laid down 
in section 8 that the authority of the Federation does not 
extend to subjects enumerated in the Provincial List. 

The following are some of the important items in the 
Federal Legislative List ; His Majesty’s naval, military and 
air forces borne on the Indian establishment; naval, military 
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and air force works; local self-government in cantonment 
areas; external affairs; ecclesiastical affairs; 
The federal currency and coinage; public debt of the 
Ust'* Federation; posts, telegraphs, telephones, wire¬ 

less, broadcasting, post-office savings banks; 
federal public services and the Federal Public Service Commis¬ 
sion; Benares Hindu University and Aligarh Muslim Univer¬ 
sity; Survey of India; ancient and historical monuments; 
census; federal railways; maritime shipping and navigation; 
major ports; aircraft and air navigation; copyright and inven¬ 
tions; cheques, bills of exchange, etc.; arms and ammunition; 
petroleum; corporations; insurance; banking; customs duties; 
corporation tax; salt; state lotteries; taxes on income other 
than agricultural income; taxes on capital; succession duties; 
terminal taxes on goods or passengers carried by railway or 
air; naturalization. 


The following are some of the important items in tjie 
Provincial Legislative List : public order, justice 
The Provincial courts; police; prisons, reformatories, etc.; 
LUt'***'^* fuovmce; provincial public 

service and the Provincial Public Service Com¬ 


mission; land acquisition; local government; public health and 
sanitation; education; communications; irrigation and canals, 
etc.; agriculture; land tenures, agricultural loans, etc.; 
forests: development of industries in the province; trade and 
commerce within tlie province; intoxicating lupiors and nar¬ 
cotic drugs; unemployment and poor relief; co-operation; land 
revenue; excise duties on alcoholic liquors for human con¬ 
sumption, opium, medicinal preparations containing alcohol; 
taxes on agricultural income; taxes on land and buildings; 
duties in respect of succession to agricultural land; capitation 
taxes; taxes on professions, trades, etc.; taxes on animals and 
boats; taxes on advertisements and sale of goods; local cesses; 
taxes on luxuries, entertainments, amusements, betting, 
gambling, etc.; stamp duties on documents; tolls. 

The following are some of the important items in the 
The Con- Concurrent Legislative List: criminal law; 
current Leg is- criminal procedure; civil procedure; evidence 
lativeList ^nd oaths; marriage and divorce, adoption, etc.; 
wills, intestacy, etc.; transfer of property other than agi’icul- 
tural land, registration of deeds and documents, etc.; trusts 
and trustees; contracts; bankruptcy; legal, medical and other 
professions; newspapers, books and printing presses; lunacy; 
poisons and dangerous drugs; European vagrancy; factories; 
welfare of labour; unemployment insurance; trade unions. 
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industrial and labour disputes; contagious diseases; electricity; 
inland shipping and navigation; sanctioning of cinematograph 
films; detenus. 

§2. THE LAW-MAKING POWER OF A PROVINCE 

The constitutional position in respect of the powers of 
legislation to be exercised by the Federation and 
^ris'dlcUon* provincial units has been clearly stated in 

section 100 of the Act. The purpose of creating 
three different lists is obvious. They are intended to bring 
about a decentralization of authority. It is therefore laid 
down that the federal legislature has, and the provincial 
legislature has not, power to make laws with respect to any 
matter enumerated in the Federal Legislative List; that the 
provincial legislature has, and the federal legislature has not. 
power to make laws with respect to any matter enumerated 
in the Provincial Legislative List; and that the federal legis¬ 
lature, and the provincial legislature also, have power to 
make laws with respect to any matter enumerated in the 
Concurrent Legislative List. 

A special provision is made for cases of grave emergency 
Exceptional wlieii the security of India is threatened, 
powercina whether by war or by internal disturbance. On 
atateof sucli exceptional occasions the federal legisla- 

omergency power to make laws for a pro¬ 

vince with respect to any matter enumerated in the Provincial 
Legislative List. Put no bill or amendment for that purjxise 
can be introduced without the previous sanction of the 
Oovernor-General given in his discretion. Such a sanction 
is not to be given unless it appears to him that the provision 
proposed to be made is proper in view of the nature of the 
emergency. It is for the Governor-General, acting in his 
discretion, to declare by Proclamation that a state of emer¬ 
gency exists. Such a Proclamation may be revoked subse¬ 
quently. But it will cease to operate at the end of six months 
unless Parliament directs otherwise. 

In matters falling entirely within the provincial sphere, 
la ■ sometimes common legislative action may be 
fortwor'^* desirable by two or more provinces, 

mor® Their legislatures may request, by resolutions, 

conlent****^ that sucli matters should be regulated in their 
consen individual provincial areas by an Act of the 

federal legislature. In response to such requests, it will be 
lawful for the latter body to pass the necessary Acts. An 
Act so passed may, as regards any province to which it 
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Residual 
powers to be 
allotted by the 
Governor- 
General 


applies, be amended or repealed by an Act of the legislature 
of that province. 

In the actual conduct of the administrative machine, it 
may be revealed on some rare occasion that a. 
particular matter which requires to be disposed 
of cannot be appropriately held to fall either in 
the Federal or the Provincial or the Concurrent 
sphere, as defined in the three Tjegislative Lists. 
The question then arises as to who would be the competent 
authority to pass legislation that may be re<|lined for its regu¬ 
lation. Every federation has to make provision for what are 
known as residual powers. In India, those powers are vested 
practically in the Governor-Cleneral by section 104 of the Act. 
He has been allowed, in his discietion, to emyiower either 
the federal legislature or the provincial legislature to enact 
laws pertaining to topics of such doubtful jurisdiction. 

In spite of the delimitation of legislative spheres, some 
The federal instances of mutual entanglement and cora- 

law to prevail plicated relationship may be discovered in actual 
in cates of experience. The federal as well as a provincial 
inconsistency legislature may happen to have passed Acts on 
an item which belongs to the Federal or to the Concurrent 
List. A provision of the provincial law may be in conflict 
with or repugnant to a provision of the federal law. In such 
cases it is definitely laid down that the federal law shall prevail 
and that the provincial law, to the extent of the repugnancy,, 
be void. 

The previous sanction of the Governor-General, given in 
Previous discretion, is made obligatory for the intro- 

sanction of the duction of the following bills or amendments in 
Governor- a chamber of the provincial legislature : (1) a 
Genera affects an Act of Parliament extend¬ 

ing to British India; (2) a bill which affects a Governor- 
General’s Act or any ordinance promulgated by him; (3) a 
bill which affects matters which are in the discretion of the 
Governor-General; and (4) a bill which affects the procedure 
for criminal proceedings in which European British subjects- 
are concerned. 


Chapter III of Part V of the Act contains elaborate 
provisions with respect to discrimination by the 
pMs‘*^itfrimi- Indian legislatures against British subjects 
natory laws domiciled in the United Kingdom or Burma. 
suK^Mts*"*'*** a,pply both to federal and provincial laws, 

su lec s Provinces are therefore precluded from passing 

any kind of discriminatory legislation against British subjects> 
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J3riiish companies and corporations, British ships and air¬ 
craft, British registered medical practitioners, British persons 
carrying on any occu]>ation, trade or business, etc. Thus, 
even ‘ provincial autonomy ’ has been subjected to serious 
limitations and deductions. They are defined in terms which 
are not only explicit but extremely wide. In the nature of 
things, every attempt made by Indian Ministers to improve 
India’s material condition can be easily interpreted to affect 
adversely some British interest or other. The full liberty 
of action that is supposed to have been conferred upon the 
piovinces is in reality a very considerably diluted product. 

§3. THE EXECUTIVE POWER OF A PROVINCE 

It IS distinctly provided that the executive authority of 
each province extends to the matters with 
Definition of respect to wliicli the legislature of the province 

ephero'^*”*^'* luis {HDwer to make laws (clause 2 of section 49). 

Within the framework of the Federation, the 
provincial sphere is differentiated and entrusted to the Pro¬ 
vincial Governments. The latter are no longer under the 
general obligation of obeying the orders of tlie Governor- 
General in Council and of constantly and diligently informing 
him of their proceedings. They are presumed, jn’inva facie, 
to have independence of judgement and action in their own 
domain. Provincial ])olicy and administration are to be 
determined by the jieople of the province acting through their 
legislatures and Ministers. It is one of tlie fundamental 
principles of provincial autonomy that the affairs of the pro¬ 
vince should be left to be managed by those who live in the 
province and are directly affected by the nature of its 
Government. 

However, certain restrictions have to be necessarily 
Restrictions imposed Oil the executive freedom of even 
on the execu- autonomous provinces when they are federated 
five authority together in oiie composite whole. In the federal 
^ince constitution of a country like India, the number 

of such restrictions and the scope for their 
ojicration is much larger. That is inevitable in an atmosphere 
of reservations, safeguards and special responsibilities. It is 
necessary to understand the limits which have been prescribed 
in the conduct of the provincial administration. 

In the first place it must be noted that the executive 
authority in the provinces cannot operate in matters which 
are not within its legislative competence. Federal subjects 
are therefore completely excluded from its jurisdiction. Nor 
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can it take any action which would discriminate in any 
manner a{?ainst British subjects domiciled m the United 
Kingdom or Burma. 

It is also laid down that the executive authority of every 
province shall be so exercised as to secure 
re*^*e*t fo respect for the laws of the federal legislature 
^derallawt which apply 111 that province. An Act of the 
federal legislature may confer powers and im- 
jx)se duties upon a province in a matter not included in the 
Provincial List. Any extra cost of the administration 
involved in such cases will be paid by the Federation to the 
province. 

The Government of the province is required to be so 
Direciiont Conducted as not to imfiede or prejudice the 
issued by th« oxercise of the executive authority of the Fedc- 
Federal ration. Thc latter can issue directions that are 

Government necessary for that puiqxise. Directions can also 
be given about the construction and maintenance of means of 
communication which are of military imjxirtance. Tlie Fede¬ 
ration may acipure any land situated in a province for any 
federal purpose. Disputes between provinces or between 
them and the federation about water supplies from any 
natural source have to be referred by the Governor-General 
to special ad hoc Commissions. Effect has to be given to 
the decisions that may be given by these bodies. 

llis Majesty in Council may appoint an inter-provincial 
Appointment Council to consider matters affecting more than 
of an inter- oue province. It would be charged with the 
oTuncU** inquiring into and advising upon 

disputes which may have arisen between pro¬ 
vinces; (2) investigating and discussing subjects in which the 
provinces and the Federation have a common interest; and 
(3) making recommendations for the better co-ordination of 
policy and action with respect to that subject. 

§4. THE FINANCIAL POWERS AND RESOURCES OF A PROVINCE 

The success of a democratic government depends, to a 
. very great extent, on the size of its purse. A 
government by and for the people must neces¬ 
sarily endeavour to elevate the people and to 
bring the joy of life to the masses. It must create social 
services and public utilities of various kinds and help to raise 
the material and spiritual level of the whole community. 
The very justification of popular democracy is the belief 
that it can become a mighty force of general progress. The 
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fulfilment of that ideal entails an enormous expenditure of 
money. If the necessary amounts are not forthcoming, the 
real objective of the democratic form of government will stand 
in danger of being entirely frustrated. 

The task of distributing sources of income between the 


The difficulty 
of fixins 
central and 
provincial 

tharea 


centre and the provinces in a federation pre¬ 
sents great difficulties. The demands of both 
are urgent. The duties that they perform are 
equally important. The responsibility of de¬ 
fence and foreign relations is entrusted to the 


Federal Government. It has also to manage several matters 


of internal administration which are common to the whole 


federal area. For the efficient discharge of all tliese obli¬ 
gations, it must be supplied with adequate funds. On the 
other hand, many nation-bmlding activities are concentrated 
in the province. The positive benefits of a civilized, cor¬ 
porate life, the tangible good of the very institution of 
government, may be actually realized in the provincial 
sphere. The monetary need of the provinces will be there¬ 
fore insatiable. A balanced, judicious compromise has to be 
effected between such conflicting claims. Feasonable satis¬ 


faction has to be given to both the parties. 

The history of provincial finance in India is long and 
Lons and chequered. During the earlier years there was 
chequered such a complete centralization of authority that 
history of pro- the provinces could not claim a single pie out of 
vincial finance revenues. They were mere instru¬ 

ments for carrying out the orders of the Government of India. 
In 1870 Lord Mayo initiated the policy of decentralization. 
It made considerable progress during the next forty years. 
The Montford Keforms introduced a more decisive change. 
They separated provincial finance from general finance and 
allowed much greater freedom to the provinces in the manage¬ 
ment of their individual budgets. 

The great defect of the Montford scheme was that it gave 
to the provinces certain sources of taxation 
revenues of which were either very inelastic or very un- 
the provinces popular. Provincial revenues were found to be 
(juite incapable of any appreciable expansion or 
growth. Ambitious Ministers in charge of transferred depart¬ 
ments were considerably handicapped as a result of their 
inability to secure sufficient finances to further their projects 
of reform. It was a tragic feature of the whole arrangement 
that the popular section of the Indian administrative system 
should be subjected to a financial starvation which was almost 
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incurable. The Act of 1935 has attempted an improvement 
over this unfortunate position. 

It must be clearly understood at the outset that all revenues 
Revenue* from <^6*"ived from subjects in the Federal List will 
the Provincial naturally f?o to the Federation. Similarly, all 
L«ci*]ative revenues obtained from subjects in the Provin- 
cial Legislative Inst will be taken by the pro¬ 
vinces. But some additional sources of income are also 


provided for the latter, and they have been specified in 
Part VII of the Act. A distinguished financial exjiert, Sir 
Otto Niemeyer, was subsequently asked to make recommen¬ 
dations for determining some important details which were 
not precisely laid down in the Act. His report was published 
in 1936, and all the suggestions it contained have been 
accepted. 

Over and above the proceeds of taxation in respect of 
matters in their own .sphere, the provinces will 
source*"' now have the following potential sources for 
obtaining further incomes tor their own use : 

(1) Duties m respect of succession to property other 

than agricultural land; certain stamp duties; 
dutie»*«tc. terminal taxes on goods and passengers carried 
by railway or air; taxes on railway fares and 
freights. These will be levied and collected by the Federa¬ 
tion, but their net proceeds are not to be credited to federal 
revenues. They will be wholly assigned to the provinces and 
distributed among them as prescribed by an Act of the federal 
legislature. 

(2) Income-tax : this item has been a wholly central 

source of I’evenue till now. Lven hereafter, it 
Income-tax continue to be levied and collected by the 

Federation. But it has been decided, after the Niemeyer 
Report, that 50 per cent of the net proceeds of this tax 
should be assigned to the provinces for their use. The 
share of each province from the total amount available for 
distribution among them is fixed as follows : Bombay and 
Bengal, 20 per cent each; Madras and the United Provinces, 
15 per cent each; Bihar, 10 per cent; the Punjab, 8 per cent; 
the Central Provinces, 5 per cent; Assam, Orissa and Sind, 
2 per cent each; and the North-West Frontier Province, 
1 per cent. 

However, this arrangement is not intended to take effect 
immediately on the inauguration of provincial autonomy. 
The Government of India have been passing through a severe 
financial stringency for the last eight years. Their income 
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has dwindled and there have been serious deficits in their 
bud^^ets. Their expenditure is declared to have 
«ranT*”*”**** reached an irreducible minimum. The new 
constitution has also inevitably added to their 
financial burden. In such a state of unstable equilibrium, 
it is considered risky for the Central Government to part 
with a substantial portion of their own assets. The Act has 
therefore provided that no portion of the income-tax receipts 
may be granted to the provinces as long as the Government 
of India feel that they cannot afford to do so. Sir Otto 
Nierneyer has recommended that for a period of ten years, 
the central authority should be permitted to retain the whole 
or part of that amount for their own expenditure. There is 
therefore no hope of any assistance or relief to the provinces 
from this particular source in the near future. 

(3) Duties on salt; federal duties of excise; export duties 
—these will be levied and collected by the Fede- 
ration. But the whole or part of their jiroceeds 
may be paid to the provinces b}'^ an Act of the federal 
legislature. 


The Niemeyer Report has recommended that 62per cent 
of the net proceeds of the jute export duty be 
•on Me assigned to the provinces in which jute is 

grown. 

It is a matter of primary importance that the units of a 
federation should be absolutely solvent. There 

Financial luust be a perfect balance between their respec- 

aolvency or Ihe , <’ •1 

federal units tive revenue and exjxinditure. A grave financial 
condition of any province cannot be looked upon 
as merely a domestic concern of that particular unit. It must 
affect the whole country and must be taken cognizance of by 
the Central Government. 


An effort was therefore made to investigate the existing 
Budgetary prospective budgetary jxisition of all the 

position of the provinces that were jiroixised to be united into 
Indian the Federation of India. Even Sir Otto 


provinces Niemeyer examined the question. It was found 
that some of the provinces were so deficient in resources that 
with their own revenues only they could not maintain an 
administration of the minimum standard of efficiency. There 
were also other provinces like the North-West Frontier Pro- 
Aunce in which strategic considerations transcended all other 
claims. The military expenditure incurred by these units, 
though geographically it falls within their area, is really in- 
ciu-red for the whole country. That huge burden cannot 
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obviously be shifted to, nor can it be borne by, the limited 
means of the province alone. 

It has been therefore decided that m all such cases where 
the need for assistance is clearly proved, the 
Subventions Federal Government should make grants m aid 
provinces every year from its own revenues. The follow¬ 
ing figures have been recommended in the 
Niemeyer Eeport : the United Provinces ‘25 lakhs for five 
years; Assam 30 lakhs; the North-West Frontier Province 
100 lakhs, to be reconsidered after five years; Orissa 40 lakhs, 
increased to 47 lakhs in the first year and to 43 lakhs in the 
second, third, fourth and fifth years; Sind 105 lakhs, increased 
to 110 lakhs m tlie first year and diminished alter the tenth 
year by large sums every year so that the whole subvention 
may be wii>ed out within about forty years. 

The power of borrowing money upon the security of its 
The power of been conferred upon the province, 

borrowing The conditions and limits of such loans are to be 
conferred on determined, from time to time, by an Act of the 
the provinces pi-Qvincial legislature. No moneys can be borrow¬ 
ed outside India without the consent of the Federation. The 
latter may also make loans to a firovmce or give guarantee 
in respect of loans raised by a province. 



CHAPTER XVI 


THE PROVINCIAL EXECUTIVE 

The executive Government in the province is composed of 
The Governor Governor and a Council of Ministers. The 
end the Governor is not merely the titular head, but the 

Council of actual de facto ruler. He has always been in 

Ministers possession of large powers, and his influence: 
over the administration, both legal and personal, is enormous. 
He was described as the keystone of the dyarchical structure 
which was inaugurated by the Montford Reforms. Even in 
the administration of autonomous provinces which have been 
formed by the Act of 1935, the Governor holds a unique, 
pivotal position. It is necessary to understand clearly the 
part which he is called upon to play in the operation of self- 
government in the provincial sphere. The duties of the 
Council of Ministers, its composition and the method of its 
working, will also require detailed study. For convenience, 
it is best to separate the two constituents of the provincial 
executive and treat them individually. This is done in the 
two following sections. 

A. The Governor 

§1. APPOINTMENT, QUALIFICATIONS AND SALARY §2. THREEFOLD 
CLASSIFICATION OF lIlS POWERS §3. EXECUTIVE POWERS §4. 
LEOISLATIVE POWERS §5. FIN.4NCIAL POWERS §6. SPECIAL EES- 
PONSIRILITIES §7. EMERGENCY POWERS §8. IMPORTANCE OF THE 
OFFICE OF GOVERNOR 

§1. APPOINTMENT, QUALIFICATIONS AND SALARY 

The office of Governor is very old in the history of British 
India. It has been in existence for nearly 
three centuries. Till the middle of the eight- 
prMidenciea eenth century, the duties of the Governors were 
comparatively simple. They had to organize 
the purchase and sale of goods on behalf of their masters 
and to negotiate with the Indian sovereigns for special con¬ 
cessions for their trade. There were only three Governors, 
and they were located m the cities of Madras, Bombay and 
Calcutta. 
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When the Company began to be involved in Indian 
Their tubordi- the Govemors were called upon to fight 

nation to the wars and to try their hands at diplomacy. It 
Governor* was soon realized that the task of empire-build- 

General required a common plan and concerted 

action on the part of all the officials of the Company serving 
in different parts of India. The Kegulating Act therefore 
created the office of Governor-General. His supremacy 
extended in course of time to the whole country. Since then, 
the Governors of provinces lost their independence and they 
became subordinates of the Central Government. All the 
same, they have continued to be responsible heads of large 
territorial areas and have been invested with ;.'.reat prestige 
and authority. 

The number of Governors has now^ increased to eleven 
in consonance with the increase in the number 
Equality of provinces. In the jiossession and exercise of 

SvTpro^ncea powers over the provincial units in their charge, 
all Governors are absolutely eijual. Their con¬ 
trol over the administrative machinery of the province is 
defined in the same constitutional language. The official 
status and privileges which they enjoy within their resiiective 
Jurisdictions are identical in all cases. The factors which 
establish the pre-eminence of the Governor in all aspects of 
provincial life are entirely similar to each other in every 
province. 

Yet, in spite of this equality in prestige and power, there 
is a kind of gradation even in the exalted office 
Differences Governor. All the provinces are not the 

allowances same in size, borne are extensive and popu¬ 
lous, others are comparatively small. Some are 
industrially and commercially advanced and have therefore a 
large revenue. Others are predominantly agricultural and 
are endowed with smaller resources. Some have a historical 
tradition of long standing, others are of recent growth. This 
difference in the material circumstances of the provinces is 
reflected in the salaries and allowances that are sanctioned 
for their Governors. All these high dignitaries do not receive 
the same amount of money by way of emoluments. There 
are considerable variations in them as shown by the figures 
in the following statement: 
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1,200 2,750 
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There is a further important distinction. Technically 
Differences in speaking, all Govemors are appointed by His 
qualifications: Majesty. However, it is a fundamental prin- 
presidency ciple of the British constitution that the King 
Gorernors always acts on the advice of his Ministers. It 
has been a long-established practice that the Governors of 
the older presidencies of Madras, Bombay and Bengal are 
selected on the recommendation of the Secretary of State for 
India. They are men in the public life of Britain, holding a 
prominent place in the party in power and often possessing 
some parliamentary experience. In a few instances—as in 
the case of Sir John Anderson, Governor of Bengal—they 
may be distinguished officials m the British Civil Service. 
But these governorships are definitely put beyond the reach 
of Iversons who are serving in India. They are reserved for 
the ambition and talent of influential members of the British 
aristocracy and serve as some of the substantial prizes of 
British public life. These persons are expected to possess 
breadth of vision and sympathy which are extremely useful 
in governing a foreign people. 

On the other hand, the Governors of all the remaining 
provinces, now eight in number, are appointed 
the^oAer***^ on the recommendation of the Viceroy. Tliey 
provincea ^11^6 senior members of the Indian Civil Service,. 

with long administrative experience in various 
departments. They are supposed to have brilliant official 
records of industry, tact and success in the performance of 
their duties. A young civilian, standing on the lowest rung' 
of the bureaucratic ladder as assistant collector, can hope to 
rise, through the successive stages of collector, commissioner, 
and secretary to the Government, to the eminence of the 
provincial Governor, 

The substantial salary and the immense jiowers and status 
of the office make it one of the most forceful 
me posts inducements to young Englishmen to join the 
I.C.S, It is naturally the keen desire of the conqueror to 
maintain a proper level of efficiency in the Government, as 
much from the point of view of satisfying British interests 
and needs as for assuring the contentment of the Indian 
people. Englishmen of real merit and ability are required 
to achieve that object. It is felt that the right type of 
Englishman can be easily persuaded to seek a career in India, 
if the ultimate prize which he can aspire to attain is big 
enough to gratify his ambition. One criticism is made against 
this practice. It is said that the bureaucratic mind usually 



176 


INTRODUCTION TO INDIAN ADMINISTRATION 


develops a rigidity and inflexibility of outlook and becomes 
impervious to the absorption of new ideas. A ruler, of all 
persons, ought to be completely immune from these defects. 

§2. THREEFOLD CLASSIFICATION OP HIS POWERS 

The powers conferred upon the Governor—as also upon 
the Governor-General—by the Act of 1935 can 
classification 1?® divided into three categories. He has to act 
(1) in his discretion; or (2) in his individual 
judgement; or (3) on the advice of his Ministers who 
are responsible to the legislature. The matters included 
in each one of these three categories may pertain to any 
aspect of the administration. They may be executive, legis¬ 
lative, financial, or may concern the public services. The 
classification is not based on an enumeration of different 
departments. It is made by a definition of the manner in 
w'hich the Governor is called upon to exercise his authority 
in the task of governance. 

Where the Governor is empowered to act in his discretion, 
he is not required to consult his Ministers at 
exercised in decisions by himself and give 

hiTdiscretlon effect to them. To the extent to which provi¬ 
sion is made in the Act for the exercise of the 
Governor’s discretionary powers, there is a real diminution 
of provincial autonomy. Popularly elected Ministers are 
deliberately precluded from having any' voice in this parti¬ 
cular sphere. Some of the most vital subjects of provincial 
administration are brought under the operation of this 
arrangement. 

Where the Governor is empowered to act in the exercise 
Powers individual judgement, he is expected to 

oxercisedin do SO after consultation with his Ministers, 
his individual This inference can be drawn from the language 
judgement fj-Qm the amplification con¬ 

tained in the Joint Parliamentary Committee’s Keport. The 
Governor, of course, is not bound to accept the Ministers’ 
views and can act even in opposition to them. But the pro¬ 
cedure of work is intended to be so formulated that Ministers 
can get an opportunity of acquainting the Governor with 
their considered opinions and thereby attempting to influence 
his decisions. This is another substantial slice cut off from 
provincial autonomy. Popular Ministers are denied any 
effective control over the large number of important matters 
which are assigned to the individual judgement of the 
Governor. 
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It IS explicitly laid down that when the Governor acts 
]n his discretion or in the exercise of his indi- 
Controlofthe vidiial judgement, he will be under the general 
Generar*^' control of the Governor-General and will have 
to comply with such particular directions as 
may be issued by the latter in his discretion. So that if, 
in an exceptional instance, a really constitutional-rnmded 
Governor voluntarily chooses to consult his Ministers and to 
act on their advice even in respect of matters which are 
reserved for las discretion or for his individual judgement, 
his action may be hampered by orders issued by the superior 
authority of the Governor-tieneral or ultimately of the 
Secretary of State. 

The third category consists of items in which tlie Gover- 
Powert advice of las ]\Iimsters. 

e.Yercised on And as the latter are members of the legislature 
advice of and rcsiioiisible to it, the concept of provincial 
inittera autonoiuy may be supposed to be tangibly 
represented by and m this particular domain. However, it 
mast be noted that the Governor is not excluded from the 
provincial Cabinet as his master, the King of England, is 
excluded from the Entish Cabinet. He is emjiowered not 
only to be present at meetings of the Council of Ministers 
but also to preside over them. He can urge his own views 
and argue his own points. His participation in the debates 
is bound to have a considerable effect in shaping the Ministers’ 
attitude with regard to general jxilicy and also in respect of 
particular (piestions that come up before them for disposal. 
It IS of course presumed that even if the Governor does not 
see eye to e\e with the Ministers and actually dissents from 
their opinions, he will allow them to have their own way and 
not override their decisions. 

53. EXECUTIVE I'OWEUS 


Ministers 

He appoints 
Ministers 


have to be chosen and summoned by the 
Governor m his discretion and they can be 
similarly dismissed by him. It is directed 111 
the Instrument of Instructions that the Gover¬ 


nor should use his best endeavours ‘ to select his Ministers 


in the following manner, that is to say, to appoint, in con¬ 
sultation w'ith the person who m his judgement is most likely 
to command a stable majority in the legislature, those persons 
(including so far as practicable members of important 
minority communities) who will best her in a position collec¬ 
tively to command the confidence of the legislature. In so 


12 
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acting he shall bear constantly in mind the need for fostering 
a sense of joint responsibility among his Ministers.’ 

The Governor, in his discretion, presides over meetings 
of the Council of Ministers. He has also, in 
over the**** discretion, but after consultation with the 

meetings of Ministers, to make rules for the more conve- 

Minittersand nient transaction of the business of the Pro- 

^biMineis* vincial Government and for the allocation of 

|)ortfolios to Ministers. In order that he should 
not be ignorant of the happenings m the various departments, 
the above rules will include provisions requiring Ministers 
and secretaries to the Government to transmit to the Governor 
all iuifxDrtant information concerning the business of the 
Provincial Government and particularly those matters which 
involve the Governor’s special responsibilities. He will be 
thus in close touch with the course of provincial administra¬ 
tion from day to day and will be able to influence the general 
trend as well as the details. 

In the scheme of provincial autonomy, the subject of law 
t,. . and order is entrusted to the authority of 

respect of the Ministers. However, uarliaiiient was not pre- 
Polic« pared to transfer that amount of power into the 

Department Jiaiids of Indians in respect of this subject that 
it was willing to concede in others. It was considered risky 
to allow Indian Ministers to have an unfettered sway over 
the Police Department, and it was therefore decided to bring 
it under a closer supervision of the Governor. In making, 
amending, or approving any rules, regulations, or orders, 
relating to any Police force whether civil or military, he is 
required to exercise his individual judgement. For combat¬ 
ing crimes of violence which are intended to overthrow the 
Government, the Governor has been given special power to 
act in his discretion. He can also, in his discretion, make 
rules for securing that the sources of information with refer¬ 
ence to such crimes shall not be disclosed except in 
accordance with his direction. 

It is one of the primary principles of the Act of 1935 that 
the superior services should be kept beyond the 
MU ecro”the Indian legi.slature. Even in the 

* o{>eration of provincial autonomy, the Ministers 
and legislatures have no control over officials in 
the Indian Civil Service, the Indian Police Service and others 
appointed for the province by the Secretary of State, though 
their salaries are charged on the provincial revenues. Certain 
posts are reserved for being filled by persons chosen by the 
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Secretary of State. The Governor, in his individual judge¬ 
ment, has to determine the appointments to these posts, 
transfers, any promotions of the persons holding them, any 
order relating to their leave if it exceeds three months, and 
any order suspending them. No order which punishes or 
formally censures any such person or affects adversely his 
emoluments or pension can be made, if he is serving in a 
province, except by the Governor exercising his individual 
judgement. Appointments of district judges in a province 
and their postings and promotions have to be made by the 
Governor exercising his individual judgement. He has also 
in his discretion to appoint the chairman and other members 
of the provincial Public Service Commission and to make 
regulations regarding their number, their tenure of office and 
conditions of service. It will be ea.sily seen from this multi¬ 
plicity of powers how even in the normal routine of purely 
administrative matters, the Governor has been placed in a 
position of unquestioned supremacy. 

§4. LEGLSLATIVE POWERS 

The Governor in his discretion can summon the legislative 
chambers or chamber in a province, can prorogue 
them and can dissolve the lower house. Simi¬ 
larly, he can address either chamber or both 
together. He can, in his discretion, send 
messages to the legislature in regard to a pend¬ 
ing bill or for any other purjxise. Whenever there is dis¬ 
agreement between the two chambers in provinces where the 
bicameral .system has been instituted, the Governor, in his 
discretion, has to summon a joint sitting to remove the dead¬ 
lock. His assent, given in his discretion, is required for any 
bill passed by the provincial legislature. He may withhold 
that assent or reserve the bill for the consideration of the 
Governor-General. He may also return it to the legislature 
with a message that it should be reconsidered. 

The Governor in his discretion but after consultation with 
Making rule* Speaker or President has to make rules for 

regulating the procedure and conduct of busi- 
in certain ness in the legislature (1) in relation to matters 

>»****” which affect the discharge of those of his 

functions which have to be performed in his discretion or in 
his individual judgement; (2) for securing the timely com¬ 
pletion of financial business; and (3) for prohibiting the dis¬ 
cussion of or the asking of questions on matters connected 
with Indian states or tribal areas. In a province where 


Summoning, 
proroguing, 
divtolving the 
legislature; 
assent to bills 
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there are two chambers, the Governor, after consultation 
with the President and the Speaker, has to make rules for 
fixing the procedure of their joint sittings. 

Unless the Governor in his discretion thinks fit to give 
His revious previous sanction, no bill or amendment can 

swiction^***'** be introduced in the provincial legislature if 
necessary in (1) it seeks to repeal or to amend or is repug- 
certam cases Governor’s Act, or any ordinance 

promulgated in his discretion by the Governor; or (2) it seeks 
to repeal or to amend or to affect any Act relating to any 
Police force. 

Till the Act of 1935, the Governors had no power to pro- 
ksuingof niulgate ordinances. In consistence with their 
ordinances— new status as heads of federal units, that power 
on the advice fias been iiow Conferred ujion them. Two types 
of Ministers ordinances have been provided for. In one. 

the promulgation will be made on the advice of Ministers or, 
in certain cases, in the exenase of the Governor’s individual 
judgement, if at any time when the legislature is not in 
session, the Governor is satisfied that immediate action is 
necessary. Such an ordinance must be laid before tlie pro¬ 
vincial legislature and will cease to operate at tlic expiration 
of six weeks from the reassemblage of the legislature, or on 
an adverse resolution jxassed by that body. 

The other type of ordinance is of a more absolute character. 

If at any tune—tliat is whether the legislature 
dUc'retion session or not—the Governor is satisfied 

that immediate action is necessary for the dis¬ 
charge of those of his functions which have to be performed 
in his discretion or in the exercise of his individual judge¬ 
ment, he may jiromulgate an ordinance as he thinks it neces¬ 
sary. It has not to be laid before the provincial legislature 
at any time and can continue to be in operation for a 
maximum peiiod of six months at a stretch, to be followed 
by a further extension not exceeding six months if found 


necessary. 

The Alontford Eeforms had created a new weajxm for 
use by the Governor-General and the Governor. 
in'I'niwe'**” called the power of certification. The 

direct form ^.ct of 1935 has not only retained that instru¬ 
ment of absolutism but made it much simpler 
to operate. The process of certification required that a bill 
should first go to the legislature, should be rejected by it 
and then should be certified by the Governor into an Act. 
In the new system, even the semblance of consultation 
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with or consideration by the legislature may be dispensed 
with. The jKisition is made quite clear by section 90 of the 
Act. 

It is laid down that if at any time it appears to the 
(Tovernor that cei’tain legislation is necessary 
Act*^^**^"***^* discharge of those of his functions which 

have to be performed in his discretion or in 
his individual judgement, he can adopt one of the two follow¬ 
ing courses ; (1) He may enact forthwith a Governor’s Act 
containing such provisions as he considers necessary, or (2) 
he may send to the legislature the draft of a bill which he 
considers necessary. In the latter case, the legislature may 
present an address to the Governor, within a period of one 
month, expressing its opinion on the bill. He may there¬ 
after pass it into a Governor’s Act, either with such amend¬ 
ments as he deems necessary or in its original form. 

These Governor’s Acts have the same force and effect as 
Acts passed by the provincial legislature. However, they 
have to be communicated through the Governor-General to 
the Secretary of State and laid by the latter before each 
house of rarliament. A single mortal head of a Provincial 
Government is thus enabled, in the plenitude of his wisdom 
and authority, to defy the collective opinion of scores of 
elected representatives who constitute the legislature of the 
province. Even as an extraordinary provision, it suggests an 
incongruous des|)otisni m the picture of what is alleged to 
be provincial autonomy! 

§5. KlXAN'l'lAC roWKllS 

The Governor has considerable [Kiviers in matters of 
finance. It is his duty to see that for every 
budTet^o^be financial year a budget is prepa,red for the jao- 
prepared* * Vince and laid before its legislature. The state¬ 
ment must show separately items on which 
that body will be called upon to vote expenditure and items 
whose expenditure is charged to provincial revenues. The 
question whether a particular item is or is not included in 
the latter category has to be decided by the Governor in his 
discretion. 

In respect of the votable portion of the budget, the 
Power to Eegislative Assembly of the province can assent 
restore cuts in to, refuse, or reduce any demand. But if in 
the votable the opinion of the Governor, the refusal or 
reduction of any such grant would affect the 
due discharge of any of his special responsibilities, he can 



182 


INTRODUCTION TO INDIAN ADMINISTRATION 


restore, wholly or partly, the cuts that may have been 
made by the Assembly. This is also a pernicious repro¬ 
duction of the old power of certification. No demand for 
a grant can be made except on the recommendation of the 
Governor. 

Bills or amendments on the following subjects cannot be 
Bills to ba introduced in the provincial legislature except 
introduced on the recommendation of the Governor : (1) 
on his recom* for imposing or increasing any tax; (2) for regu- 
mendation fating the borrowing of money or the giving of 
any guarantee by the province; (3) for declaring any ex¬ 
penditure to be expenditure charged on the revenues of 
a province or for increasing the amount of any such 
expenditure. 


§0. SPKCIAC KESl’ONHllllI.ITIES 

The Act of 1935 contains many reservations and safe- 
guards. The grant of power in any direction 
has been invariably accompanied by certain 
restrictions or other counteracting provisions 
which minimize the extent of the grant. In pursuance of 
that policy, a new class of obligations has been created under 
the constitution. They are known as the special responsibili¬ 
ties of the Governor-General and the Governor, and these 
high officials are required to fulfil them in the exercise of 
their individual judgement. The following list has been 
enumerated for the Governor : 

(1) The prevention of any grave menace to the peace 
and tranquillity of the province; (2) safeguard- 
Kinds of jpg legitimate interests of the minorities; 
respontibilitiea securing the rights and the legitimate inter¬ 
ests of the Services; (4) preventing any kind of 
discrimination against British citizens m the sphere of exe¬ 
cutive action; (5) securing the peace and good government of 
the partially excluded areas; (6) protecting the rights of 
Indian states and the rights and dignity of their rulers; and 
(7) securing the execution of the orders and directions issued 
by the Governor-General in his discretion. 

The Governor of the Central Provinces and Berar has 
Provisions special responsibility of securing that a 

for C. P. and reasonable share of the revenues of the province 
^rarand ig exjiended in or for the benefit of Berar. The 
*" Governor of Sind has the special responsibility 

of securing the proper administration of the Lloyd Barrage 
and Canals Scheme. 
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It will be easily seen that the object of defining these 
The compre- Special responsibilities is not merely to set aside 
heniiire nature a distinct group of departments for the personal 
of epecial management and attention of the Governor, 
responai i ities attempt to introduce a division of 

the Provincial Government into two sections, one handed 
over to the Ministers and in which they can have complete 
freedom and the other retained and reserved for the Governor. 
In fact, they are extremely generic in their conception and 
can be interpreted to apply to the whole sphere of the Pro¬ 
vincial Government. 

For instance, the peace and tranquillity of a province may 
be believed to be endangered by what may be 
uctrations construed to be the undesirable activities of any 
department. Similarly, the minorities and the Services are 
inevitably present in every aspect of administration. The 
possibility of discrimination against British citizens in any 
manner can also exist in every subject. The range of the 
Governor’s supervision and the scojie for his superior action 
are therefore extremely comprehensive. 

Further, it must be realized that the terms ‘ grave 
menace’, ‘legitimate interests’, ‘ discrimina- 
ex?retsioiu ’’ ‘ ’’ ‘ rigdits ’, ‘ dignity ’, etc. are 

very vague and elastic. According to the view¬ 
point and interest of the user, they can be made to yield a 
great variety of meanings. A Governor who is fond of power 
will find them to be convenient excuses for interference. 
By putting a wide construction on all their subtle implica¬ 
tions, he can indulge in a constant encroachment on the work 
of responsible Ministers. 

^7. EMERGENCY POWERS 

Sometimes, a grave constitutional crisis may arise in the 
province and the machinery of government as 
mergenciet provided for in the Act may fail to operate. 
For example, the majority party in the legislature may refuse 
to form a Ministry and may not allow others to form it. 
There would be then a complete deadlock and governmental 
activities may be threatened with stoppage. 

The Act has made special provision to meet abnormal 
situations of this type. Section 93 empowers 
Pr^Iamations Governor to issue a Proclamation in such 
circumstances and declare that his functions 
shall, to such extent as may be specified in the Proclamation, 
be exercised by him in his discretion. He may also assume 
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to himself all or any of the powers vested in or exercisable 
by any provincial body or authority. The Proclamation may 
contain all such incidental and consequential provisions as 
may be necessary, and may susjiend, m whole or in part, the 
operation of any jirovision of the Act relating; to any provin¬ 
cial body or aiitliont) , except the Hi^h Courts. 

Such a Proclamation has to be communicated forthwith 
to the Secretary of State and to be laid by him 
^e*r*c*ontinu^ each House of Parliament. It must 

Cease to operate at the end of six months after 
it IS issued, unless allowed to be further con¬ 
tinued by resolutions of Parliament. In no case, however, 
can it remain m force for a [leriod of more than three years. 

A Proclamation has to be issued by the Governor in his 
Concurrence of only With the concuiTeiice of the 

the Governor* Governor-Gcneial, given lu his discretion. It 
General luav be revoked or varied b\ a subsequent 

nece..ary p.-odanuition. 

Thus, all the executive and legislative xsork in the pro¬ 
vince can be temporarily taken over by the Governor directly 
in his charge and the wheels of the administrative machinery 
can continue to get their momentum from his driving force, 
till normal conditions are restored. 

§8. IMl’ORTANCE OF THE OFFICE OF GOVEinNOll 

The cumulative elfect of all these [lowers, normal and 
Heianot special, ordinary and extraordinary, legislative, 

merely a executive and financial, makes tlie jxisition of 

Cad**"*'*”** Governor extremely formidable, if not in¬ 

vincible, in the working of provincial autonomy. 
By no stretch of imagination can he be described, nor is he 
intended to he, a mere constitutional head, a dignified orna¬ 
ment which shines with light but is wuthout life. Even m 
wliat is advertised to be provincial autonomy, he exists as a 
mighty force whicli can give a{>preciable turns to the current 
of provincial afTairs. 

Even in a free country, such a dominant jiosition of the 
(Ir jure head of a state would be incompatible 

Representative principle of miiiisteiTiil responsibility, 

of the conquer* / i. ..i ^ j 

ins power ” con(|uered country the situation becomes 

worse, because the Governor is also the repre¬ 
sentative of the sovereign masters. He is sjiecially commis¬ 
sioned to be the custodian of their interests and is not 
therefore divested of his active constitutional authority. The 
inexorable logic of events dictates its own conclusions. 
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H. The Council of Ministers 

§1. APPOINTMENT §2. QUALIFICATIONS, TENURE AND SALARI 
§b. COLLECTIVE RESPONSIBILITY OF THE CABINET IMPORTANCE 

OF THE OFFICE OF PRIME MINISTER §5. THE POSITION OF THE 
SERVICES 

§1. APPOINTMENT 

Dernoci’acy is a form of f^overnmeiit through which the 
people govern tlieinselves. Theie are different 
Features of a kinds of democracy. In a country like England 
democracy works on what is described as the parliamen¬ 

tary principle. Tlie people are fully represented 
in the legislature which is elected by adult suffrage, and the 
leaders of such a legislature are invested with executive 
direction and authority. They become Ministers of state and 
direct its affairs as long as the majority of the legislature 
and the nation has confidence in them. In the last resort 
therefore the people make and control their Clovernment, 

The Indian polity has also to be shaped in accordance 
with the ideals of demcKuacy and preferably of 
India**** parliamentary or resfionsible type. Tlie in¬ 

troduction of provincial autonomy is sup|xised 
to be a step in that direction. Therefore the pertinent 
(jnestions to be asked are, is there a popularly elected legis¬ 
lature in the jirovmce, and is the provincial executive created 
by and entirely subordinate to it? To the extent to which 
they can be answered satisfactorily, the autonomy could be 
said to be real. The |_x)Sition of the Council of Ministers 
has to be examined in the light of the final goal of resjionsible 
Government. 

Under the Act of 1935, the Ministers have to be chosen 
and summoned by the Governor in his discretion 
m**de^**"*"* and they are to hold office during his pleasure, 
the Governor They must of course be members of tlie pro¬ 
vincial legislature, and if any one of them is not 
so at the time of his .selection, he must find a seat for 
himself within six months of his appointment as Minister. 
It may be inferred from the Tn.strument of Instructions that 
the constitutional practice winch is associated with Cabinet 
formation in responsible Governments is to be adopted in 
India. The Governor has to send for the leader of the largest 
party in the legislature and entrust him with the task of 
forming a Ministry. The leader may accept the invitation 
and suggest names of his political friends and comrades for 



186 


INTRODUCTION TO INDIAN ADMINISTRATION 


the different portfolios. The Governor accepts the list and 
the Ministry is then installed in office. 

If such a practice is scrupulously and rigidly followed, 
Invitation to selection of Ministers, though legally vested 

the leader of in the Governor, will, in effect, be made by 
the majority the people. That in fact is the essence of 
parliamentary government and the genuinely 
democratic principle that it embodies. There are different 
political parties in the country, each having its own organiza¬ 
tion and a recognized leader as its head. Each party has 
its own policy and programme which are submitted for the 
verdict of the final masters, namely the electors. That party 
which is successful in capturing the largest number of seats 
in a general election can be said to be the favourite of the 
country. It may be taken to have received a mandate from 
the people to carry out its policy and programme. Even 
the Governor has to submit to the decision of the nation and 
call ufxm the authorized leader of the largest political group 
to shoulder the burden of the administration. 

However, one serious difficulty may arise in the proper 
A difficulty operation of such a salutary system. The 
about the Governor is enjoined to see that, so far as is 
inclusion of practicable, members of important minority 
mmonties communities are included in the Ministry. Now 
it may happen that the largest party in the legislature has 
no member who belongs to the minority communities. Or 
even if there are such members in its ranks, the leader and 
the party may not think it feasible to elevate them to the 
Cabinet on account of their inexperience or for any other 
reason. Would the Governor, under these conditions, en¬ 
deavour to impose some other man upon the party which 
is entitled to be in jxiwer on account of its numerical strength? 
Can he insist on saying that a place must be found for a 
stranger in the party counsels? Would the formation of a 
Ministry be hamjiered as a result of such a serious conflict? 

The answ'er will depend on the nature of a particular 
situation. If a party has an overwhelming or 
unlikely** absolute majority in the legislature and if 

its discipline is perfect, the Governor dare not 
carry his insistence to extremes, because thereby he will 
invite trouble on his own head. With a militant majority in 
constitutional opposition, the normal work of government 
would come to a standstill. Nor can emergency powers be 
invoked for putting an end to such a minor impasse. To do 
so would be an outrage on all sense of proportion. The 
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language of the instruction itself is quite guarded. It contains 
the important saving clause ‘ so far as is practicable ’. No 
sensible Governor can precipitate a crisis in the face of such 
a clear declaration, though the word ‘ practicable ’ may be 
twisted to yield a required meaning. 

Where even the largest political party does not command 
Hiapersonal absolute majority in the legislature, the 

influence in Ministry will be in the nature of a coalition of 
the formation different groups. In such weakness of organ- 
o coaitions politics Within the province, the Governor 

can certainly exercise a good deal of personal influence. 
There is no fear of a solid block effectively obstructing his 
will by going into opposition because even the biggest block 
does not make a majority. He can therefore play his part 
with consummate skill and by negotiations and conversations 
of various kinds succeed in getting a Ministry formed after 
his own heart, 

§2. QUALIFICATIONS, TENl’KE AND SALARY 

The qualifications of a Minister are not prescribed in the 
Act, nor could they be so prescribed, except for 
meini^r of^e re<iuirenient that he must be a member of 
legislature * ^^e provincial legislature. It is not laid down 
that he must be an elected and not a nominated 
member or that he must belong to the lower and not to the 
upper chamber. A nominated member of the latter body 
can be therefore included in the Council of Ministers. 

It is obvious that a Ministry will be composed of leading 
He must be a Hiembers of a political party. Individually 
leading speaking, almost every one of them must enjoy 

member of a in the country at least that degree of popularity 
political party enables him to get elected to the legis¬ 

lature from one constituency or another. In the party 
organization, he must stand in the front rank. That implies 
that he must be known to be endowed with the gifts of intelli¬ 
gence, industry and character which mark him out for 
responsibility and distinction. 

Indeed, the test is not supplied by a brilliant university 
career, though it may count as a valuable asset. 
posMM a quick Several Ministers of England, for instance, have 
gratpof possessed an excellent academic record and have 

things and been known for their scholarship, though there 
common sense others who have never been inside a 

university and have not been blessed with a degree. An 
innate aptitude and love for public life and keen political 
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arnbitjon are the (|iialities essential in a Minister. He may 
not have the specialized training of an administrator, but his 
strength must he in a robust common sense, quick under¬ 
standing and comprehen.sive vision. He must have the make 
up of a thinker. 

The mmiber of Afimsters in a province is not prescribed 
by^ the Act and presumably it is left to the con- 
venience of the province. In April 1937 Bom¬ 
bay had four Ministers, Madras six, Bengal 
eleven, the Punjab seven, the United Provinces eight, the 
Central Provinces four, Assam five, Bihar four, Orissa three, 
Sind three, the North-West Prontier Province three. 

In the operation of parhamentaiy government, no Minister 
can have a fixed tenure of office defined in law', 
tenuis*’ t-on(nines to be in power as long as his ]iarty 

has the complete confidence of the legislature. 
The maximum period for which a Ministry can hold office at 
a stretch is eipial to the maximum period of the life of a 
legislature. In the Indian provinces the lower chamber or 
the Uegislative Assembly has a life of five years, unless it is 
dissolved earlier by the (lovernor. It can be said that 
normally speaking, a Minister will be in Ins jiost for a peiiod 
of five yeais; sometimes it may be le.ss, if the Ministry is 
thrown out earlier by a vote of no confidence; sometimes it 
may be more, if the party is once again returned to power 
after a general election. 

In regard to the salaries of Ministers, an important 
The practice departure has been introduced by the Act of 
under the 1935. The Moiitford Beforms had made them 
Montford entirely votable. Membeis of the legislature 
e orms weie called iqKin to sanction the amount in 
respect of every Minister while passing the annual budget. 
They had the light and the opjMirtunity to reduce or even to 
reject the whole demand. This was a living check on the 
policy and actions of Ministers, and one of the most effective 
ways of indicating the legislature’s disapproval of ministerial 
conduct. Such motions, if they were passed, were equivalent 
to votes of censure and resulted in the dismissal of the 
]\rimsters. 

Now, the system has changed. It is laid down that the 
salary of Ministers will be fixed by an Act of 
by*an*Act*of* jirovmcial legislature, and the Act can be 

the Legislature amended whenever any changes are felt to be 
necessary by the people’s representatives. Thus 
the remuneration of the highest servants of the state is left 
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to be deterniined by the chamber which symbolizes 
democracy. 

However, the salary of particular individuals who hold 
But not office of Minister is not annually submitted 

annually voted to the legislature for its sanction, and it cannot 

every |je varied during their term of office. In fact, 

iniater placed m the list of items which are 

charged on the revenues of the province and which are 

therefore non-votable. The legislature can no longer discuss 
in the budget session the general working of ministerial 
departments by proposing a nominal cut in the salaries of 
Ministers. Nor can it think of driving them out of office by 
reducing their salaries to a ridiculously low figure. Here¬ 
after, the only method of a direct attack on the Ministers 
will be to propose a motion of no confidence in them. When 
that order to quit is passed, no Minister can continue to hold 
office, at least in normal circumstances. 

§3. conuECTiVE RESPOxsimiaTi ok the c.miinet 

One of the fundamental concepts of the Cabinet form of 
government is the collective responsibility of 
The Cabinet it Ministers. Their number will lie certainly 
whVe * more than one—in a country like England it is 
over twenty. But they all work as a united 
team, as one corporate and indivisible unit. All of them 
come into office and go out of office together. All hold them¬ 
selves responsible for the mistakes or shortcomings of any 
one of tlie group and every one of the group is prepared to 
sacrifice himself in the interests of all. To the head of the 
state and also to the public, they present themselves as a 
homogeneous entity, inspired by a common ideology and 
adhering to a common programme. 

The formation of such a coherent Council implies that its 
members are connected with one another by 
bel^*"to*the outlook. They must possess the 

same party * same sympathies. Their loyalty to principles 
and ])ersons must be common to a great extent. 
They must feel attracted to one another by an inherent affi¬ 
nity, by kindred ways of thought and feeling. In fact, the 
Cabinet consists of persons who are members of the predomi¬ 
nant political party in the legislature, owing allegiance 
to the same leader and pledged to carry out the same 
programme. All these conditions will have to be automatically 
reproduced in India with the introduction of responsible 
government. 
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The Cabinet conducts its business by what is known as 
the portfolio system. The work of administra- 
Meanjng ofthe can be naturally divided into two categories. 

Firstly, there are matters of routine and minor 
detail which may require the attention of the 
head but which are too insignificant to be brought before the 
whole Council of Ministers. They are disposed of by a 
Minister in his individual discretion and judgement, though 
the responsibility even for them is shared by all his colleagues. 
Then secondly, there are important questions of principle and 
policy affecting a particular department. The Minister may 
formulate his own scheme of reform and propose certain 
innovations. But he cannot take any action without consult¬ 
ing his colleagues. All important issues have to be sub¬ 
mitted to and thrashed out by the whole Cabinet. There 
would be a free exchange of ideas among its members. 
Criticisms would be made and modifications suggested and 
ultimately the scheme would emerge in a form which is 
acceptable to all. Then it becomes the combined obli¬ 
gation of the whole unit, which is bound to stand or 
fall by it. 

What matters are to be considered as minor and what as 
major is left to the common sense of a Minister, 
between'** There cuu be no hard and fast rule to bind him 
in this respect. Sometimes differences of opinion 
may arise about his interpretation, but they can 
be easily removed. Even on questions of principle, as the 
Cabinet is constituted by persons who are politically alike, a 
serious cleavage of opinion between them is not very probable. 
There may be differences in shade, in the degree of empha¬ 
sis. ]But they can be easily reconciled with each other. 
However, on an exceptional occasion it may happen that a 
Minister cannot really agree with the viewpoint of his 
colleagues or Ins colleagues find it impossible to tolerate his 
notions and behaviour. He has then to resign his office and 
withdraw from a Government with which he cannot be in 
harmony. If need be, he can be peremptorily asked to leave 
the Ministry. 


§4. IMPOUTAXCE OF THE OFFICE OF PRIME MINISTER 

Whenever a body consisting of more than one person is 
The need for a ^^^ui^ed to function, the need for some one to 
president leader or president is self-evident. There 

must be someone to take the initiative in 
arranging business, to give rulings on occasions of disputes, to 
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co-ordinate Government activities, and to supply that unify¬ 
ing influence which keeps the administrative system out of 
contradictions and chaos. The absence of such a leader would 
be a great handicap to the smooth and effective working of 
the machinery of the state. 

With the growth of the idea of parliamentary government, 
the King’s initiative and authority were natii- 
tion of the* I'^i'lly doomed. The monarch had to accept a 
monarch*’ self-denymg ordinance and withdraw from active 
politics and administration in order to make 
room for the representatives of Parliament. This did not 
mean the weakening or the degeneration of the executive, 
but a fundamental change in its structure. The King’s 
Ministers became in reality Farhament’s Ministers, apixunteil, 
controlled and dismissed by that body. The King’s place 
as their de facto master had to be appropriately filled by 
some one who was pre-eminent in parliamentary life and 
leadership. 

The development of responsible institutions has been 
therefore invariably accompanied by the rise 
Ine^tablerisfl prominence of a new dignitary called the 
MinUtcr"*"* Prime Minister. In England, the inevitability 
of his emergence was not realized at the begin¬ 
ning, Members of Parliament keenly resented what was 
wrongly believed to be an unauthorized usurpation of power 
by one single individual. But the logic of circumstances was 
overwhelming. No Government can ojierate and thrive 
without an active chief. The Prime Minister came to 
symbolize and personify the transition from monarchy to 
democracy, even when the institution of kingship was retained 
in its nominal majesty. 

The inauguration of self-government in the Indian pro- 
vinces and the formation of responsible Minis- 
Minuterain tries in them must necessarily lead to the same 
the Indian development. Clause VII of the Instrument of 
provinces Instructions to the Governor distinctly recognizes 
the existence of the leader of the largest political party in 
the legislature. It is advised that he should be invited to 
form the Cabinet. Emphasis is also laid on the need of 
fostering a sense of joint responsibility among the Ministers 
and on their being able collectively to command the confi¬ 
dence of the legislature. In March 1937, Governors did send 
for the leaders of the largest political party in the newly 
elected provincial legislatures—in six of them it was the 
Indian National Congress—^and requested them to form 
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Ministries. Such persons are bein^ designated in India as 
Chief Ministers and not Prime Ministers. 

However, there is a very vital difference between con¬ 
ditions in Britain and m India. The British 
betwTOn*^ Soverei<*n lias no place in the British Cabinet, 
condition* in He IS precluded from attending its meetings or 
Britain from attempting to influence or interfere with 

its working m any manner. His will cannot be 
imposed on any aspect of the administration. The Prime 
Minister of the country presides over the Cabinet, keeps him¬ 
self acquainted with important transactions in every depart¬ 
ment, helps Ministers to arrive at decisions and, generally 
speaking*, oigamzes and conducts the whole of the executive 
business. He serves as the chief connectiiif^ link between 
his colleagues and the Crown. All powers that are techni¬ 
cally enjoyed by the latter are actually exercised by the Prime 
Minister who stands as the embodiment of the mam current 
of jxipular opinion for the time being. 

In strict legal theory, the King of England appears to be 
. tlie mighty centre of all governmental autliorit\. 
ofconatitu- However, nowhere are appearances more decep- 
tional tive than m this particular instance. In reality, 

monarchy King cauiiot act 111 any matter or m any 

manner except m accordance with advice tendered to liim 
by Ministers who are elected to l^arhament and to ixiwer by 
the votes of the people. Tt is a famous maxim of the British 
constitution that the King can do no wrong, because he 
cannot do anytlimg of his own accord at all. l^'liis oblitera¬ 
tion of the King’s personality from the domain of active 
government is tlie essential feature of what is known as 
constitutional monarchy. The strength and popularity of 
that institution in British polity is due, among other things, 
to the fact that it has been democratized and modernized. 


As has been exjilained in the last section. Governors of 
Indian provinces are not intended to be mere 
^ve"nor* are or nominal heads. IMiey have 

active ralei»'^ ^^^en deliberately entrusted with large powers 
to be exercised in their discretion or in their 


individual judgement, and of which they cannot divest them¬ 
selves. And even m matters that are left to be disjxised of 
by the Council of Ministers, the Governor will tend to 
become the chief directive agency. He is not only not ex¬ 
cluded from the Council but actually presides over it and 
conducts its business. The Act has specifically provided that 
Ministers shall keep him informed of practically all impor- 
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tnnt matters in their respective departments. The subordi¬ 
nates of Ministers, namely the secretaries, who are heads 
of the secretariat staff, are required to wait upon Governors 
and to bring to their notice all those cases which in their 
opinion may affect subjects left to the disci’etion or to the 
individual judgement of the Governors. The bureaucratic 
subordinates of jxipular Ministers have thus a direct access 
to the head of the province, and an opportunity to create 
some prejiossession in lus mind. It is a mischievous consti¬ 
tutional anomaly which may breed very unhappy results. 

The Chief Minister in the Indian provinces cannot have, 
Limitations to these circiimstaiicps, the same status and the 
the position of saiiic scojic for self-expressioii whu li the Prime 
the Chief Minister has in Britain. lie will be, of course. 
Minister chief spokesman of lus colleagues, lepre- 

senting their cumulative will, aspirations and ambitions. Ihit 
he will he also couj’ronted with the Governor’s personality, 
with his enormous influence and dominance, d’he association 
of a really capable and strong-minded Minister and a self- 
consr-ious Governor will prove to be like putting two sharp 
swords in the same sheath. They may clash against each 
other and require to be separated. It would be a highly 
spectacular and ominous conflict which will bring about an 
almost insoluble deadlock. 

Of the two partners in the Provincial Government, the 
Governor is superior in law, and the Chief 
Thenececsity Minister IS Superior in pojmlar sujiport and 
a freehand"" prestige. If autonomy and democracy m the 
provinces are to be real, the people’s representa¬ 
tive must be allowed by the Governor to have an entirely 
free band in the work of governance. It has been declared, 
111 res])onse to the demands of Congress leaders, that legally 
and constitutionally sjieaking no such assurance of freedom 
can be given by the Governor. Then, the only alternative 
left for him is voluntarily to accept the healthy convention 
that he should refrain from exercising his ordinary or extra- 
ordinaiy powers in face of the opposition of his Ministers. 

It would be, of course, quite unwarranted optimism to 
Limits to the taking human nature as it is, that the 

voluntary manifestation of such an exceptional spirit of 

action of the self-suiTender on the part of the Governors 

Governors could be a normal or universal phenomenon. It 
is very difficult to part with power, particularly when its 
exercise is intended to preserve and protect the interests 
of one’s own countrymen. And even if some Governors on 
13 
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some occasions are prepared to keep their authority dormant 
and unexercised, they may not be permitted to do so by the 
Governor-General and the Secretary of State who are their 
constitutional superiors. 

§5. THE POSITION OF THE SERVICES 

The position of the Services in the scheme of provincial 
autonomy and also in the federal structure is 
Control of the yg^y intriguing. The Act has laid down that 
SMe appointments to the Indian Civil Service and 

the Indian Police Service are to be made by the 
Secretary of State and he can also make any other appoint¬ 
ment whenever he thinks it necessary to do so. The rules 
and regulations for the recruitment of all such persons, for 
their salary, pensions, leave, dismissal, etc. are to be made 
by the same authority with the concurrence of the majority 
of his Advisers. It is one of the special responsibilities of 
the Governor and the Governor-General to safeguard all the 
rights and privileges of the Services, including their postings 
and promotions. The Ministers under whom these officers 
have to serve have no complete control over their subordinates 
and cannot punish them as they will for any infringement 
of orders. 

There thus arises a very perplexing and unhappy situation. 

The head of the department may settle a policy 
IntHfference^ e orders; the agency which has to cany 

of the°Serv1cet fbeni out iiiav be quite lukewarm or even hostile 
to the proposals made by the head. Higher 
officials in the bureaucracy would be naturally conscious of 
the fact that their superiors, the Ministers, cannot affect 
their interests adversely or do them any harm. They may be 
therefore tempted, directly or indirectly, to sabotage a reform 
of which they disapprove, by hindering its proper execution. 
Such laxity or indiscipline on the part of subordinates is not 
directly punishable by the Minister. He must bring it to 
the notice of the Governor and try to get the guilty person 
properly reprimanded. It is obvious that this harnessing 
together of Ministers who cannot control their servants and 
servants who look upon their position with a feeling of dis¬ 
trust, uncertainty, and lack of enthusiasm is bound to prove 
extremely embarrassing to both parties. 
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§1. INTRODUCTION OF THE BICAMERAL SYSTEM §2. TENURE OF THE 
CHAMBERS §3. COMPOSITION OF THE CHAMBERS S4. CONSTITU¬ 
ENCIES AND FRANCHISE §5. FUNCTIONS AND POWERS §6. CON¬ 
FLICT BETWEEN THE CHAMBERS 

§1. INTRODUCTION OF THE BICAMERAL SYSTEM 


The origin of the legislative powers of the provinces goes 
back to the year 1807 when the Governors in 
ntroductory Goiiiicil of Madras and Bombay were given the 
power of making regulations for their respective areas. That 
power was taken away in 1833, and for a period of nearly 
thirty years all legislative authority for the whole of India 
was exclusively possessed by the Governor-General in 
Council. In 18G1 the law-making power was restored to the 
provinces. Since then, a steady increase was brought about 
in the size, in the elected and non-official elements, and in 
the powers of the provincial Legislative Councils by the Acts 
of 1892, 1909 and 1919. Their position after the Montford 
Reforms has been explained in an earlier chapter. The 
changes introduced by the Act of 1935 and the shape given 
by them to the provincial legislature have now to be studied 
in detail. 

The most important of these changes must be noticed at 
the outset. For the first time in Indian consti- 


foTce**ain^*" tutional history, the bicameral principle has 
introduced in the provincial sphere. It has 
been provided in section 60 of the Act that there 
will be two chambers in Bombay, Madras, Bengal, the United 
Provinces, Bihar, and Assam, and one in each of the remain¬ 
ing provinces. The upper chamber is to be known as the 
Legislative Council and the lower chamber as the Legislative 
Assembly. 

The harmful consequences of this mischievous innovation 


Their harmful 
effects 


cannot be overlooked. Even in a big unitary 
state, the utility of the bicameral system is 
highly questionable. Some eminent thinkers 


have gone to the length of saying that it is not indispensable 


even in a federation. Its deliberate introduction in the 
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smaller and simpler government of a province has no justi¬ 
fication whatever. In fact, it is frauf^ht with serious evil 
because it nullifies considerably the constitutional advance 
that 18 implied in the popularization of the lower chamber. 

The structure of the Legislative Councils, wherever they 
have been created, follows the usual lines of an 
oligarchical concentration. Their numbers are 
small. The iranc'hise for their election is ex- 
tremely high, and the constituencies which elect them are 
very narrow. They inevitably become the focus of all kinds 
of vested interests in the country. A house which is com¬ 
prised mostly of big landlords, millionaires, merchant princes 
and impecunious fragments of a dilapidated aristocracy 
becomes an organized stronghold of intense conservatism and 
reaction. 

Such a second chamber not only duplicates the legislative 
process but complicates administration. If its 
craUc ixjwers are real and effective, it becomes an 

character intolerable affront to democracy; if its objective 

is simply to post^xme and to delay, it is too 
expensive and pedantic a mechanism to be maintained in a 
Provincial Government. It does not want to move except 
to hinder the movement of others by acting as a brake on 
their speed. JBesides, in the imvironment of a conipiered 
country, an oligarchical house automatically tends to become 
not only indilferent but even hostile to the country's ixilitical 
freedom. 


§2. TEN'URK OF TIIR CHAMBKUS 


Following the model of the federal upper chamber, namely 
the Clouncil of State, the provincial Legislative 
JhlTmberif Pouiicil IS also made a permanent body, never 

permanent liable to a wholesale dissolution. One-third of 

its members have to retire every three years and 
an indiNidual member has a tenure of as many as nine years. 
This IS of course an abnormally long period for any elective 
chamber. It is an essential feature of a democratic insti¬ 
tution that the closest affinity should exist between the 


rejiresentative and his constituency. 

The currents of popular opinion are liable to freipient and 


Undesirable 

results 


profound change. Elections must be therefore 
held at short intervals in order ' to avoid a 


grievous divorce between the sentiments of the 


people and those of their chosen representatives. A member 
who, after election or nomination, is assured of his parlia- 
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mentary seat for tlie span of nearly a decade, has no incentive 
to keep himself thorouf^hly up to date in his knowled^m of 
tlie ever-chan^^ing viewpoints of tlie public and to interpret 
them loyally and correctly. As the whole of the Legislative 
Council cannot be simultaneously dissolved at any tune, it 
will always contain a substantial element which will be out 
of tune with contemporary thought and run counter to the 
will of the jieople. 

The tenure of the Legislative Assembly is five years. This 
may be considered to be a fairly reasonable 
^tea!rre*of*five neither too long fo»- real democratic 

years woikiug iior too sliort for continuity and effi¬ 

ciency. An Assembly can be dissolved by the 
(lOveiTior earlier than the jieriod of live vears if circumstances 
demand that an important issue should bo decided by the 
electorate. The ministerial executive may sometimes come 
into conflict with the legislature and may yet feel that the 
peojile are on its side. I^y dissolving the Assembly and 
holding fresh elections, the dispute is naturally submitted to 
the arbitrament of the people who are the final masters and 
judges. 


§3. COMPOSITION OF THE (’lIAMBERS 

The numerical strength of the legislative chambers in 
different provinces is given in the accornpany- 
numbVrV" tables. It will be seen that the numbers 

of the Assembly show a considerable improve¬ 
ment over the limits prescribed by the Monlford Ifeforms. 
In the old Bombay Legislative Council, for instance, there 
were only 07 elected members from the presidency proper, 
barring the Sind blue. Now that number is 175. This 
increase in numbers is most welcome. It reduces the size 
of the constituencies and enables smaller units of population 
to have seats assigned to them. A living contact can be 
established between the voter and his representative if the 
size of the electorate is manageable. 

Another reform introduced by the new Act is the elimi- 
Abolition of Hidioii of the nominated and official elements 
nominated and from the legislature. They were great handi- 
official caps to the popular side. The solid array of votes 

membera invariably exhibited by them was merely the 

result of bureaucratic regimentation. Their numbers creat¬ 
ed false appearances because their votes were cast under exe¬ 
cutive command. A small remnant of this ridiculous system 
is still retained in the upper chambers both in the provinces 
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and in the Federation. To that extent the constitution must 
be said to be defective. 

The President of tlie Tjej^islative Council is to be called 
. President and that of the Lejjislative Assembly is 
and Shaker** called the Speaker. Both are to he elected 

and can he removed by the respective chambers 
themselves. This important privilege has been enjoyed by 
the Indian legislatures since the Monta^u-Cdielmsford 
Reforms. 


§4. C0NST1TUHNC1ES AND FRANCHISE 


The province is divided into small territorial areas for 
. . electoral jmrjiosi's. The district is generally 

onitituencies because of the homogeneity 

it possesses and the facility for organization that it offers. 
Lar^ife cities are formed into 'groups by themselves. Non- 
territorial constituencies are formed for commerce and 
industry, landholders and other sjieeial interests. The three 
types of electorates that exist everywhere m India have been 
already exjilained at length in an earlier section. 

The following are the franchise qualifications for the 
, Bombay Jji'gislativc Assembly : 
the/Csiembly elector must be a British subject or the 

subject of an Indian state and at least twenty- 
one >ears of age. In a territonal constituency, he must 
have residence for at least 180 days in the previous year in 
a house within the constituency. The right to vote is given 
to (1) those who pay income-tax; f‘2) those who hold or occupy 
as tenants land assessed at Es. 8 or more of land revenue; 


(3) those who are the alienees of the right of the (Jovein- 
ment to the payment of Es. 8 or more rent or land revenue; 

(4) those who are kJiots or sharers in a klioti or bhaydiin or 
nanradari village, responsible for the payment of Es. 8 or 
more of land revenue; (5) those who oi‘Cupy as owner or 
tenant a. house of not less than Es. 00 annual rental value 


in Bombay C’lty or of the annual rental value of not less than 
Es. 18 in any other city, or of the capital value of not less 
than Es. 750; (0) those who have passed the matriculation 
or school-leaving certificate examination of the Bombay Uni¬ 
versity; and (7) those who are retired, pensioned or discharged 
officers or soldiers of the army. These are general qualifica¬ 
tions. A woman jxissessing them wdll be entitled to vote. 
8he may also be so entitled if (1) she is a pensioned widow 
or mother of a person who was an officer or soldier in the 
army; (2) she is literate i.e. able to read and write in some 
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language selected by her; or (81 she is the wife of a person 
who pays not less than Rs. 80 as annual house rent or not 
less than Es. 32 as land revenue. 

Detailed qualifications are also mentioned for special 
constituencies. In the case of the universities, for instance, 
it is laid down that members of the senate or registered 
graduates of seven years’ standing, having a place of residence 
in India, will get the vote. Membership of industrial and 
commercial bodies, trade or labour unions and the status as 
sardar or inarndar is tlie qualification for the franchise in 
constituencies sjiecially fornu'd to represent them. 

The following franchise (pialifications aie ]Hescribed for 
Franchuefor Bomliay Legislative Council 

the Bombay Voters Tuust have been residents in the con- 
Legislative stitueiicies for a period of not less than 180 days 

in the previous financial year. The right to 
vote IS given to (.1) those who pay income-tax on an income 
of not less than Rs. 1.5,000 per year, (2) those who are sardars 
or sole talukdars or sole khots m resjiect of an entire village, 
(8) those who hold or occupy land as tenants which is assessed 
at Rs. 8.50 or more of land revenue, (41 those who hold titles, 
orders or decorations not lower than Khan Bahadur or Rao 
Bahadur, (5i tliose who are awarded a pension of not less 
than Rs. 250 per mensem, and (O) those who have been non¬ 
official members of any legislature in British India, or Exe¬ 
cutive (V)uncillois or Ministers, or fellows of a university, or 
judges of the Eederal (Mint or the High Courts, or mayors or 
sheriffs of Madras, Bombay and (’alciitta, or non-official 
presidents of a iimnicipahty or a district local board, or the 
non-official chairmen of the Bombay Provincial Co-ojierative 
Bank or any Central Co-operative Jfank. These are general 
qualifications. A woman possessing them will be entitled 
to vote. 8he may be also entitled if she is the wife of 

(!' a person yiaying income-tax on an annual income 

of not less than Rs. 80,000, (2^ a saidar or talukdar or 

kkot or a landholder paying not less than Rs. 2,000 as 

land revenue, or (3) a title-holder or jiensioner as described 
above. 

The following persons are disqualified from being voters : 

(1) those who hold any office of profit under the 
tionl'*** Crown in India, except Ministers and such other 

officers as may be mentioned by an Act of the 
provincial legislature, (2) those who are of unsound inintl, 
(3) those who are undischarged insolvents, (4) those who are 
guilty of election offences, and (5) those who are convicted 
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and sentenced to imprisonment for not less than two years; 
in this case the period of disqualification is to be five years or 
such less number of years as the Governor in his discretion 
may allow in a particular case. 

A person can stand for election to more than one legis¬ 
lative chamber but he must sit as a member of only one 
of them. He must make his choice soon after the election 
results are published. 

The franchise for the Legislative Assembly in every 
province is fairly low. It is of course much 
enfranchUed^ more restrictive than pure adult suffrage. Still, 
people*^ the payment of only Ke. 1-8 as house rent per 

month or Bs. 8 as land revenue per year can 
in no way be described as a very high demand. Even when 
the requirements are so insignificant, the total enfranchised 
population throughout Bntisli India has been calculated to 
be in the neighbourhood of two millions and a quarter or 
only about 16 per cent of the British Indian population. 
Nothing can be more eloquent and painful evidence of the 
exceptionally poor standard of living and annual income of the 
average Indian. 


§5. FUNCTIONS AND POWERS 

The powers and functions of the provincial legislature are 
. to be understood in the three usual divisions of 

powerV”^* legislative, administrative and financial. It has 

to make laws for the province in respect of 
subjects enumerated in the Provincial Legislative List. It 
can also make laws for subjects mentioned in the Concurrent 
List. Certain limitations have been placed on these powers 
and have been already referred to in a previous chapter. 
A bill, other than a money bill, may originate in either 
chamber and requires the assent of both chambers for being 
passed into an Act, if a province has got the bicameral 
system. 

The legislature’s powers over the provincial administra¬ 
tion are to be exercised in the four ways which 
ministrative been also described at length in Chap¬ 

ter X. It may (1) pass resolutions, (2) put questions and 
supplementary questions, (3) move adjournments, and (4) pass 
votes of no confidence against the Government. Detailed 
rules for the procedure and conduct of business have to be 
made by the provincial legislature. In provinces where those 
bodies have been already in session, that work has been under 
discussion. 
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The budget of the province for every financial year has 
to be placed before the chamber or chambers of 
mancia legislature. It will show separately that 

expenditure which is charged on the revenues of the province 
and is not votable by the Assembly and that expenditure 
w'hich is votable by that body. However, the former can be 
thrown open by the Governor for discussion by the house. 
The votable expenditure has to be submitted to the Legisla¬ 
tive Assembly in the form of demands for grants. That 
chamber has power to assent to, refuse, oi reduce any such 
demand though the Governor can restore a cat if he thinks 
that it would affect the dischaige of any of his special 
responsibilities. 

§6. CONFLICT BETWEEN THE CHAMBERS 

Where there are two legislative chambers with co-ordinate 
. powers, there is a j^ossibihty of a serious dis- 

diMgreement agreement between them. A bill passed by one 
chamber may not be acceptable to the other. 
It may propose certain amendments which the originating 
chamber is not prepared to endorse. The constitution lays 
down that no bill can become an Act unless it is passed by 
both chambers of the legislature. The question then arises 
as to whether the bill in dispute should be dropped altogether 
or whether some method should be found to overcome the 
deadlock. To allow the ‘ Noes ’ to carry the day on all 
occasions would be hardly fair to the bigger and more popular 
chamber. A more constructive remedy is therefore required. 

Section 74 of the Act of 1935 lays down that if a bill 
passed by the Legislative Assembly is not 
oint sitting passed by the Legislative Council within twelve 
months of its receiving the bill, the Governor may summon 
the chambers to meet in a joint sitting for the purpose of 
deliberating and voting on the bill. In such a meeting the 
vote of the majority of members present will finally decide 
the issue. No new amendments can be suggested at this 
stage. The Governor may summon a joint sitting even 
before the period of twelve months is over if he feels that 
the bill under discussion relates to finance or affects any 
of his special responsibilities. 

The president of the upper chamber will preside over a 
joint sitting. Rules as to procedure are to be made by the 
Governor in consultation with the President of the Council 
and the Speaker of the Assembly. 
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THE RELATION OF THE EXECUTIVE TO THE 
LEGISLATURE 

§1. TlfK LE(51 SLATURE’s COXTROE OVER THE MINISTERS §2. CON¬ 
TROL OVER FINANI'E AND LEGISf.ATlON §8. CONTROL OVER THE 
SERVICES §4. CONCLl’SION 

§1. THE legislature’s CONTROL OVER THE MINISTERS 

It is ono of tlie niosi vital characteiistics of jiarhamentary 
goveriHiient that the executive is completely 
siihordinate to the le'>islatHrc. Tn En^^laiul, for 
iiistaiice, the House of (’ommons is all in all. 
The British Labinct is entirely the seivant of the ]h'iiish 
Parliament, hrouj^ht into office because of the support of its 
majority, and deposed from power as a result of the ex¬ 
pression or indi(‘ation of its disfileasiire. The British demo¬ 
cracy is reflected in the British Parliament. Throu"li the 
instrumentality of that lej;islative body, it exercises its 
ultimate and unlimited sovereignty. 

If India’s political progress is to he along democratic and 
jiarhamentary lines, the Indian legislatures 
must bo placed in the same [xisition of un(|ues- 
tioned supremacy. The claim has been repeat¬ 
edly made for the Act of 1985 that it has 
established full provincial autonomy. It would 
therefore follow that all political authority in the province 
IS now vested in its legislature. How far does such a state 
of things exist m actual practice? To what extent does the 
provincial legislature control taxation, expenditure, and the 
executive actions of Ministers? 

The Act has laid dowui that the appointment of Ministers 
has to be made by the Governor. But it is a 
of*miiiUter» necessary condition that they must be members 
made in effect of the provincial legislature. The Governor is 
ture** ***"**' ftirther instructed to endeavour to select them 
* in such a manner that they are able collectively 

to enjoy the confidence of that popularly elected body. These 
are significant provisions. Their inevitable result, in normal 
circumstances, would be that the Ministers are appointed, in 


The legisla* 
ture’s powen 
in the tcheme 
of provincial 
autonomy 
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effect, by the legislature which is really the nation in 
miniature for the time bein'*. 

The recognized leaders and prominent members of different 
The verdict political parties contest the elections. They 

of the electo- Vigorously put forward their policies and pro¬ 
rate must grammes. Tlie voters who are to make the 

erespecte choice would be naturally jiersuaded to 

support that candidate and that party whose views and general 
outlook appeal to them. A leader who has the overwhelming 
backing of the electorate is in an extremely formidable 
position. No sensible Governor can afford to ignore him 
or to set linn aside. To do so would be to precijntcite a 
first-class political ciisis which may only end in a not 
very creditable climb-down on the part of the indiscreet 
Governor. 

The salaries of Ministers, though fixed by the legislature, 
are not annually voted by it in respect of indi- 
aaiar!et”re "vidual Ministers. 'Pbey are charged on the 

non-votable veveuues of the province and are included in the 

non-votablc list. It may be feared that this 
restriction strengthens the position of the Ministers and 
correspindingly weakens that of the legislature, because the 
withholding of salaries has ceased to be a weapon in the 

bands of the latter. How'cver, it will not make much 
difference in actual practice. 

A large jxirtion of the expenditure on ministerial deyiart- 
Refusai of mciits lias becii made subject to the sanction 

supplies and of the legislature. That body may refuse to 

motions of Sanction any amount if it disa])proves of the 

no confidence Ministers and desires that they 


should resign. Ruch a refusal of suyiphes is bound to b.ive 
an immediate effect. In fact, the legislature is allowed to 
adopt an even more direct method of telling Ministers that 
they are not wanted. It can pass a definite motion of no 
confidence in them and thus command that they should leave 
their office. In the face of such a straight attack, no Ministry 
can survive. Not even the Governor, with all his sympathies, 
can hope to save it from dismissal. 

It may be therefore conceded that the Ministers’ position 
of subordination to the legislature is clearly accepted in the 
new constitution. This does not, however, apply to abnormal 
and extraordinary occasions, as for example, when the 
majority party in the legislature refuses to form a Ministry 
and also does not allow others from the minority groups to 
form one. 
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§2. CONTROL OVER FINANCE AND LEGISLATION 


The real difficulties of the legislature do not arise on 
Ncm-votoUe Recount of its inadequate control over the 
items in the Ministers, but on account of serious deductions 
provincial made in its own powers in several ways. All 
“ *** tlie expenditure of the Provincial Government 

is not left to be determined and regulated by the legislature’s 
will. The budget is divided into parts, consisting of votable 
and non-votable items. The latter are deliberately kept 
beyond the authority of the elected representatives of the 
people, though a barren discussion on them may be permitted. 
The proportion of non-votable to total expenditure will be 
easily in the neighbourhood of 50 per cent and perhaps even 
more. This means a considerable watering down of the very 
concept of provincial autonomy. 

Even in regard to items that are votable, the dictation of 


Power of 
restoring cuts 


the legislature is not final. It may choose to 
make cuts in the amounts demanded by the 
Ministers. But if the Governor is satisfied that 


any such cut is likely to affect any of his special responsibili¬ 
ties, lie can restore it, wholly or partly, in his own discretion. 
The creation of such an extraordinary veto is thoroughly 
incompatible with a genuine transfer of power to the people 
of the province. Its exercise will naturally prove to be 
irritating, because it will be tantamount to a deliberate and 
legalized defiance of jxipular opinion. 

In matters of legislation also a similar exceptional provi- 
Powerof made. All laws required for 

enacting the province have to be placed before the legis- 
Governor’a latiire for consideration and enactment. This is 
(juitc m keeping with the democratic principle. 
Laws which concern all and have to be obeyed by all ought, 
in the fitness of things, to be decided by all. However, the 
constitution has further provided that the Governor, acting 
alone and m Jus own individual capacity, may enact any law 
which he tliinks it necessary to enact. There may not be 
even the pretence of a consultation between him and the 
legislature or an attempt on his part to bring them round to 
his views. Such Governors’ Acts, passed as they are by the 
single head of the executive in his own autocratic judge¬ 
ment, would be irrefutable and disgraceful evidence of the 
limitations on provincial autonomy imposed by the Act of 
1935. 
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The political 
executive 


The adminis* 
tration 


§3. CONTROL OVER THE SERVICES 

Ministers constitute what may be described as the political 
executive of the state. They are expected to be 
men of versatile talent and of broad vision. 
Their chief duty is to think in terms of ideals 
and formulate far-seeing policies. It has been already 
explained that in the structure of provincial autonomy, 
Ministers are made fully responsible to the legislature of the 
province. 

There is another constituent of the executive which 
supplements and completes the work of Minis¬ 
ters. It IS composed of the Civil Service and 
is known as the administration. Its duty is to 
carry out the plans and projects of parliamentary leaders and 
give them a concrete shape. That is a responsible and diffi¬ 
cult task and can only be accomplished by really competent 
men. 

The position of such a public service in a democratic state 
, , . ^leculiar. The public services are of course 
leg?tI«uro entirely under the control of the people, who 
act through their elected representatives in the 
legislature. The latter body prescribes rules and regula¬ 

tions which determine their salaries, promotions, leaves, 
pensions, etc. Yet, a democracy is also a Government. Its 
servants have a very important mission to fulfil. They are 
not required to take their orders from the man in the 

street, nor are they liable to be chastised and dismissed by 
him. 

The public services are established for satisfying some of 
the most primary needs of organized human 

society. They have an enormous utility per se. 
Servicet*^ The efficient performance of administrative 

functions requires a good deal of intellectual 
aptitude and training. Eecruitment to the Services is there¬ 
fore made by an open competitive examination, held by 
persons of the highest attainments and integrity. Thereby 
the poison of nepotism is eliminated, and persons of the right 
calibre are selected. Security of tenure during good behaviour 
is assured to every servant. The prospects of his advance¬ 
ment are not decided by political considerations but only on 
the strength of ability. 

In short, the bureaucracy represents a trained body of 
professional experts, whose knowledge and experience are of 
the highest benefit to the country. They are treated with 
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great deference and respect even by their superiors, the 
Ministers. All the same, it must be clearly 
a»*expert8 understood that the experts are not the masters, 
and servants They are merely useful advisers and servants 
of the state. Tlieir opinions would be certainly 
invited and carefully considered before the formulation of 
[lolicies. But they are not binding. It is the ixipular Minis¬ 
ter who takes the final decision. The politician supersedes 
the administrator The specialist has to adjust himself to 
the will of the sovereign and readily place all his technical 
skill at his service. 

As lung as the charaider of the Indian (lovermnent was 
entirely bureaucratic, offi(*ers in the Indian (’ivil 
ofTheVcs. Service had to iierform both {xihtical and ad¬ 
ministrative functions. They decided policies 
and also rarried them out. 'L’lie Minister and the bureaucrat 
were combined in the same person. The grant of self- 
government to India introduces a fundamental alteration in 
this privili'ged status. In projKirtion as jxihtical jiower is 
transfeired to the Indian people, the Services must in¬ 
evitably recede into the background. The Ministers and 
tlie legislature will determine the purjxises for which the 
machinery of the state should be utilized, and the bureau¬ 
cracy will have to carry out their wishes with efficiency and 
loyalty. 

That the Services must be kept ixirfectly iinmiine from 
the capricious mflueiues of party ixihtics, that 
Freedom from would be disastrous to allow them to be made 
rnfiuence s]X)rt of party feuds and manoeuvres, is 

obvious. Interference by jxiliticians in purely 
administrative detail demoralizes both administration and 
politics. V democracy which is tempted to corruption is 

definitely on the road to rum. The traditions of a high 
standard of jiunty, discipline, efficiency, detachment and 
self-efi’acement, which are such noble assets of the British 
Civil Service would have to be developed in this country 
also. 

Jhit this does not mean that India’s superior services 
Special privi- legally kept beyond the authority of 

leges conferred the Indian nation. That kind of independence 

**^ 35 * conferred on them would be thoroughly incon¬ 
sistent with the reality of India’s jxilitical 

freedom. The Act of 1985 contains a whole chapter devoted 
to an enumeration of the special privileges guaranteed to 
the superior Services. Their appointment is to be made by 
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the Secretary of State even though they have to work under 
Ministers. Their salaries, promotions, leave, pensions, etc. 
are also fixed by the Secretary of State and not by the Indian 
legislatures though they have to bear the financial burden. 
Certain important posts are reserved for members of the 
I.C.S. No disciplinary action can be taken against these 
exalted subordinates by their popular superiors, namely the 
Ministers. The control of the legislature over tins portion of 
the executive is thus substantially minimized. It is of 
course a grave drawback on provincial autonomy. 

§4. CONCLUSION 

There was very severe criticism of the Moiitford Reforms 
because public opinion consideied them to be 
extremely inadequate. TMie Act of 19d5 is sup- 
tiie better*" posed to go much further than tlie older measure, 
particularly m the provincial sphere. The 
clumsy and detestable structure of dyarchy has been abolished. 
The whole administrative machinery of the province is now 
entrusted in the hands of Ministers who arc rosjxmsible to 
and removable by a popularly elected legislature. In appear¬ 
ance, at least, all these changes indicate a remarkable degree 
of ixilitical advance as compared with conditions in the past. 

Unfortunately, the impression conveyed by such a broad, 
simplified outline is not the whole truth, and is 
{xisitively misleading. It ignores those 
s'^esiwds important provisions of the Act which are 
intended to operate as a vigorous negative force. 
In fact, the new constitution represents an admirably inge¬ 
nious blend of plus and minus, of addition and subtraction, 
of progress and regress. The liand that gives has been 
blessed with the invariable companionship of the hand that 
takes away. To what extent the two forces working in opjio- 
site directions actually cancel each other and what exactly 
is the nature and size of the final remainder can be only 
revealed by experience. 

The all-pervading special responsibilities of the Governor 
and the Governor-General and the numerous 
Experience^ reservations and safeguards affecting some of 
the*te»T' most vital aspects of the administration will 

be dark and disconcerting spectres, constantly 
lurking in the background of the constitutional picture. They 
may suddenly emerge at any moment and overwhelm the 
normal political routine. It has been said that the Act of 
1935 does not introduce in the provinces a system of limited 
14 
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monarchy but a system of limited Ministry. The Governor > 
like the British monarch, is not expected to retire into a 
subhmated obscurity. His personality will be an active force. 
His will may come to be frequently pitted against the will 
of the electorate. How such conflicts will end, to what 
extent the people will be able to have their own way, are 
questions which can be answered only by time. 
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CHAPTER XIX 


The diviaion 


SUB-DIVISIONS OF THE PROVINCE AND 
THEIR ADMINISTRATION 

It is proposed to gi\e here a short description in outline of 
jy. . . p the system of adniinistration in tlie province as 
province apart from the controlling organization at the 

headcpiiirters. An Indian province comprises a 
vast area, very often as big as the area of some of the larger 
countries of Europe. It would be therefore physically im¬ 
possible to conduct its administrative business without further 
sub-dividing the area into smaller units and distributing 
Government authority amongst smaller ollficers, with a super¬ 
vising agency above. There is a great diversity in the con¬ 
ditions of the provinces. There is also some variety in the 
scheme of decentralization of authority within the provincial 
area itself. However, the district is the unit common to all 
provinces. 

Intermediate between the district and the whole province 
there may be groups of districts known as divi¬ 
sions, m charge of officers known as commis¬ 
sioners. Such officers, for instance, exist in Bombay. In 
most of the provinces, though not in Bombay, there is what 
is known as a Board of Revenue at the headquarters. It is 
the chief revenue authority of the province, and in its judicial 
capacity it forms an appellate court in rent cases, and serves 
to increase the volume of revenue. 

The duties of the commissioner of a division in a province 
like Bombay, where such officers are apjxiinted, 
are those of general superintendence over a 
group of five or six districts included in the 
division and also of acting as a court of appeal in revenue 
cases. The commissioner is a senior officer of the Indian 
Civil Service, and has been described as serving as a post 
office between his subordinates, the collectors, on the one 
hand, and his superiors, the Government at the headquarters,, 
on the other. 

The district, however, is invariably the unit of administra¬ 
tion in all provinces and is therefore of vital 
importance. In size the district varies from 
province to province and even from district to district in the 


The 


The district 
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same province. Its area varies from two to ten thousand 
square miles, and its population from one to three million 
souls. Its average size is given as 4,430 square miles in the 
Montford Eeport. Some of the bigger districts exceed the 
population of Switzerland, or the area and population of 
Denmark. The officer in charge of the district is known as 
the collector. 

The collector is the representative of the British Govern- 
ment in the district and represents the concen- 
e coJ ector authority of British rule. He has the dual 

-capacity of collector and magistrate. As collector, he is the 
head of the revenue organization in the district. As magis¬ 
trate, he exercises general suiiervision over the criminal courts 
and directs the jHilice work. He can get ni toucli with every 
inch of territory in the district through his subordinates, the 
manilatdars and the village officials. He maintains peace in 
the district area. 

Collectors and their staff are officers intimately known to 
the people as they come into constant contact with them for 
a hundred reasons and are the vehicles conveying the orders 
of the Government to the iieople at large. During a large 
part of the year, the collector has to go out to the different 
parts of his district, sujiervising the work of his subordinates 
and getting himself acquainted wdth the ^leople and the 
problems of administration. He is the eyes, the ears, the 
mouth and the hand of the (fovernment within his district 
and serves as their general representative to the remotest 
borders of the country. 

The organization of the collectorate is ‘ so close knit, so 
V ' d t established, and so thoroughly understood 

of*hl« du««i*^ simultaneously discharges an immense 

number of other duties with ease and efficiency. 
Begistration, alteration and partition of holdings, manage¬ 
ment of indebted estates, loans to agriculturists, settlement 
of disputes, and above all, famine relief, are matters which 
nre dealt with by this agency.’ The collector is a ‘ strongly 
individualized worker in every department of rural economy ’. 
As Sir John Strachey says, because he is the representative 
of a paternal, not constitutional Government, he has to per¬ 
form a large number of functions connected with a variety of 
departments like police, jails, municipalities, roads, education, 
sanitation, dispensaries, local taxation, and so on. ‘ He 
should be a lawyer, an accountant, a financier, a ready writer 
of state papers. He ought also to possess no mean knowledge 
of agriculture, political economy and engineering.’ He is 
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directed to keep himself informed of and to watch everything^ 
that happens in the district. ‘ The vicissitudes of trade, the 
state of currency, the administration of civil justice, the 
progfress of public works ’ must engage his attention as much 
as the protection of life and property and the maintenance 
of peace. 

In short, the collector of the district is the most important 
officer in the bureaucracy of India because of 
hTs'^off° first-hand personal knowledge that he has 

the opportunity to acquire about the people and 
problems of his district. He is in the closest |X)ssible touch 
with realities. A large measure of local independence and 
initiative is enjoyed by him. On his resource, efficiency and 
presence of mind depends the smooth course of administra¬ 
tion. Officers trained as collectors in the various districts of 
the presidency and who have therefore acquired the most 
valuable personal ex^ierience and information of the strange 
country with the government of which they are entrusted, 
are raised to the offices of commissioners and Executive 
Councillors and some to those of provincial Governors. 

The chief town of the district is the collector’s head- 
quarters. Here are stationed the heads and 
t er o icer* various specialized departments which 

have to function within the area of the district. Establish¬ 
ments for irrigation, roads and buildings, agriculture, indus¬ 
tries, factories, co-operative credit, and medical relief always 
exist with their heads in most of the districts to perform the 
special functions assigned to them. The executive engineer, 
the civil surgeon, the district superintendent of police, the 
assistant registrar of co-operative societies, the district judge, 
are all officers who respectively are the heads of their depart¬ 
ments in the territorial jurisdiction of the district. They are 
controlled by their own departmental superiors and not by 
the collector. They have been compared to different sets of 
strings connecting the Government with the people. Their 
policies are influenced in varying degrees by the district 
officer. He is always there in the background ‘ to lend his 
support or, if need be, to mediate between a specialized 
service and the people ’. 

The district is further split up into smaller divisions. 

These sub-divisions are under the junior officers 
of the Indian Civil Service or members of the 
mamtatdan" Provincial Service styled deputy collectors. 

The general revenue and magisterial charge of 
the sub-division is vested in the sub-divisional officer, subject 
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to the control of the collector. Arrangements within the 
division vary in the different provinces. In Bombay, the 
district is sub-divided into talukas, each of which has as its 
head an officer known as the mamlatdar. He is to the taluka 
what the collector is to the district, thouj^h in a diminutive 
measure. He has revenue and magisterial powers and has to 
supervise the working of the administration within his area. 
He has also numbers of other diverse duties. In fact, he is 
practically the general administrative officer of the Govern¬ 
ment in the area given to his care, namely the taluka. 

Lastly, at the basis of the system, comes the Indian 
village with its organization of great antiijuity 
officials finding a ])lace in the new system with 

certain necessary modifications. The headman 
is the chief officer in the village and is resiionsible for the 
collection of revenue and the maintenance of peace. He has 
the assistance of a village accountant who keeps the village 
accounts, registers of holdings and, in general, all records of 
land revenue. The village watchman is the rural policeman. 
Most of these officers were formerly hereditary and continued 
to be so till recently. The tendency, however, of modern 
times is to abolish the principle of heredity and substitute 
a competitive test. The hereditary character of the kulkarm’s 
or accountant’s post has already disappeared, and perhaps 
other posts may follow suit. 



CHAPTER XX 


LOCAL SELF-GOVERNMENT 

§1. HISTORICAL §2, FUNCTIONS AND SOURCES OF INCOME 
§1. HISTORICAL 

Municipalities and local boards in India are the creations 
of British rule. Tlie piesideiuy towns had 
mutw^palitiet municipal f(overnment from the early days of 
the Company. A Municipal Corporation was 
established in Madra.s as far back as 1687. The charter of 
J72G constituted mayor’s courts in Bombay, Madras and 
Calcutta. They were judicial rather than administrative 
bodies. The Kegulating Act indirectly allowed the authority 
of levyinj^ taxation for loc-al purposes. Several later statutes 
modified the municipal constitutions of the three towns. 

Two Acts of universal application were passed by the 
Ciovernor-General’s Lej^islative Council in 1850 and 1856. 
They had reference to municipal government outside the 
presidency towns. It was not, however, until 1870 that any 
progress was made. In that year, Ijord Mayo’s Government 
admitted the necessity of taking steps to bring local interest 
and authority to bear on the management of funds which 
were devoted to local purposes. 

But it IS with Lord Ripon’s name that the establishment 
, of local self-government in liberal measure is 
reform*****"* associated. In 1883-4, Acts were passed which 
greatly altered the constitution, jxiwers and 
functions of municipal bodies. The elective system was 
widely extended, and many towns were permitted to elect a. 
private citizen as chairman. Arrangements were also made 
to increase municipal re.sources. Some items of provincial 
revenue which were capable of better management under local 
authorities were transferred to them, with a proportionate 
amount of provincial exfienditure incurred for local objects. 

Lord Ripon declared the main object of his reform to be 
‘ to advance and promote the jxihtical and 
wo jeci popular education of the people and to induce 
the best and the most intelligent men in the community to 
come forward and take a share in the management of their 
own local affairs, and to guide and train them in the attain¬ 
ment of that important object ’. It was merely carrying out 
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the policy of decentralization initiated by Lord Mayo with 
reference to finance. According to Lord Ripon this was 
decentralization as between the Provincial Governments and 
local bodies. 

Local hoards are bodies which look after local affairs in 
rural areas. Their establishment is compara- 
lo«iV*l^rda tively recent. No local boards existed up to 
1870. As a result of the financial decentraliza¬ 
tion scheme introduced by Lord Mayo m that year, various 
Acts were passed in different provinces providing for the levy 
of rates, and for the constitution of local bodies to administer 
the funds raised by them. Jjord Ripon’s Government re¬ 
organized the whole system. Boards were established all 
over the country. The lowest administrative unit was to 
be small enough to secure local knowledge and interest. The 
district boards looked after the measures that were common 
to all the district. The non-official element was to prepon¬ 
derate in the cornixisition of the boards and to a certain 
extent the principle of election was recognized. The financial 
resources and responsibilities of the boards were increased. 
Some portion of provincial revenue and expenditure was 
transferred to them. There was no uniform or general 
system of local self-government imposed on all the provinces 
by the Government of India. A large discretion was left to 
Provincial Governments. 


In 1918 the Government of India issued an important 
, resolution. It affirmed the necessity of remov- 
ing all unnecessary official control and of distin¬ 
guishing between the spheres of action appro¬ 
priate for the Provincial Government and the local boards. 
It was proposed to make these bodies as representative as 
possible. Unnecessary restrictions in connexion with taxa¬ 
tion, the budget, and the sanction of works were to be 
removed. A substantial elective majority both in municipali¬ 
ties and rural boards was recommended. It was also thought 
desirable to keep the franchise as low as possible. Chairmen 
of the boards, instead of being nominated by the Government, 
were recommended to be elected by the boards. 

After the introduction of the Montford Reforms, local 
self-government became a transferred subject. 
^elyAontford every Provincial Government displayed 

Reforms their interest and zeal for the progress of local 
institutions. Acts were passed in the Punjab 
providing for the creation of improvement trusts and village 
councils. In the United Provinces, the District Boards Bill 
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was passed in 1922, democratizing the local boards and in¬ 
creasing their powers of taxation. Similar measures were 
taken for municipalities. The Bihar and Orissa Legislative 
Council passed important Acts having the same effect. So 
did the legislatures of the Central Provinces and Assam. 
The Bengal Council passed the Village Self-government Act 
and also other Acts for reconstituting the Calcutta Munici¬ 
pality and other municipalities in the jiresidency. In Bombay, 
a bill relating to local boards was passed by the Legislative 
Council. It extended the franchise, removed the sex- 
disqualifications and gave increased powers to local boards; 
constituting in short a very liberal and progressive piece of 
legislation. 

The village has been the primary territorial unit of 

Government organization in India. Ninety per 
panchayau Indian people live in villages. 

Through all the vici.ssitudes of India’s political 
life, the village has maintained its existence intact. It has 
served to conserve the vitality of the Indian nation. The 
administration in villages was conducted in ancient times 
through what were known as village panchayats. Recently, 
endeavours have been made to revive the withering system. 
The municipalities and local boards in India constituted under 
British rule have no connexion with the indigenous village 
system. They were entirely the creations of a series of Acts. 
After 1919, the Legislative Councils in some of the provinces, 
including Bombay, passed Village Panchayats Acts in order 
to renovate the old institutions and modify them to suit 
present conditions. 


§2. FUNCTIONS AND SOURCES OF INCOME 

The functions of local institutions like municipalities and 
rural boards are divided into two classes, obli- 
oW?gatory^ gatory and discretionary. In the former category 
come the duties of lighting public streets and 
places; watering public streets and places; cleansing public 
streets and places; removing noxious vegetation; extinguishing 
fires; regulating or abating offensive or dangerous trades; 
acquiring and maintaining places for the disposal of the dead; 
constructing, altering and maintaining public streets, mar¬ 
kets, slaughter-houses, drains, privies, washing places, drink¬ 
ing fountains, tanks, wells, etc.; obtaining supply of water, 
registering births and deaths; public vaccination; establish¬ 
ing and maintaining public hospitals and dispensaries; esta¬ 
blishing and maintaining primary schools, etc. 
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Among the discretionary functions may be mentioned the 
. laying out of public streets; constructing and 

ucrehonary niaintainmg public parks, gardens, libraries, 
museums, lunatic asylums, rest houses, dharrnsalas and other 
public buildings; taking a census; making a survey; payment 
of salaries and other monetary charges incidental to the main¬ 
tenance of any court of a stipendiary or honorary magistrate; 
maintaining a farm or factory for the disposal of the sewage, 
and any other measure likely to promote public safety, 
health, convenience or education. The functions of local 
boards are, of course, mainly concerned with objects of rural 
importance and rural necessity. 

The enumeration of the aliove list will make it clear that 
municipalities or rural boards are entrusted 
with duties which can best be performed by 
govamment local bodies. Local self-government is, in fact, 
a process of political devolution. The principle 
which underlies it involves the conception of local autonomy. 
Both m the larger interests of the state and in the narrower 
interests of the local area and its population, the delegation 
of powers and freedom to local bodies is considered to be 
desirable. It secures efficiency and economy of administra¬ 
tion. What is more important, it has an excellent educative 
effect, inasmuch as it supplies a training ground for politicians 
and public workers. The consciousness of liberty and the 
sense of responsibility and personal interest in the manage¬ 
ment of administrative affairs are moral influences in them¬ 
selves. 

In Bombay, the policy of freeing municipalities from 
. , external control has been carried out to a very 
in great extent. All municipalities now elect their 

own presidents; the number of nominated mem¬ 
bers IS reduced in each case to one-fifth of the total number. 
The qualifications for electors are based on a wide franchise. 
There are in all 33 city municipalities and 123 town munici¬ 
palities in the presidency. They appoint chief officers, health 
officers, engineers and other executive officials. Services of 
public utility such as roads, dispensaries, water supply, 
sanitation and education are rendered by them. 

It will be observed that district boards are not called 
upon to perform exactly the same duties as municipalities in 
cities, though on the whole the nature of the two duties is 
the same. The district board looks after the rural area of 
the district; the municipality is concerned with the urban 
limits of the city. The needs of the two may be slightly 
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different, for instance the maintenance of public roads for 
keeping communications between village and village may be 
a more onerous duty for a district board than the mainte¬ 
nance of streets in the city. Still, after allowing for the 
variation in the importance of particular items, the functions 
of municipalities and district boards are almost the same. 

In order to enable them to incur the expenditure that 
g ^ would be involved in the [lerformance of their 
duties, powers of earning an income by means 
of taxation and fees must be allowed to local 
bodies. Taxes would be levied upon and fees collected from 
specific areas demarcated as belonging to the municipality 
or the local board. Their jurisdiction is prei isely defined. 
The kinds of taxes which local bodies can impose are as 
follows : (1) a rate on buildings or lands or both, (2) a tax 
on vehicles, (il) an octroi duty on goods or animals or both, 
(4) a tax on dogs, (5) a sanitary cess on private latrines, etc., 
(6) a water rate for the water supplied by the niunicijiality 
or local board, (7) a lighting tax, (8) a tax on pilgrims, 
(9) a tax uixm arts, professions, trades, etc., (10) a tax ujxm 
drainage, sewage, conservancy, and so on. 

In the case of local boards, the most important source 
of income is the cess upon land. It is now collected at the 
rate of two annas in the rupee along with land revenue. 
Most sources of income that are available in a populated 
city are not available in rural areas and villages, and there¬ 
fore a special source of income has to be devised for them. 
The imjx)sition of local rates upon lands for local purposes 
is the most satisfactory method of giving income to the dis¬ 
trict boards. The rates are collected by the same agency 
which collects land revenue for the Government, and the 
district boards are not required to sjiend any large amount of 
money for the machinery of collection. 

Below the district board are taluka boards. To them 
are delegated certain functions which are of 
““ * importance and interest to the taluka and which 

can be best disposed of by them. Below the taluka boards 
come the village panchayats whose jurisdiction is strictly 
limited to the area of the village. The important body is, 
however, the central district board. Its constitution is now 
largely democratized. It contains an elected non-official 
majority and elects its own president. The franchise for its 
election is low. Eepresentatives of taluka boards and village 
panchayats in the district are given seats on it. By recent 
legislation in the Bombay Presidency, the administration of 
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compulsory primary education in the district areas is entrusted 
to the district boards. 

The elected and nominated members of a municipality 
or a local board together form what is known 
wdeMc^fve general body. This body elects the 

officials president and the vice-president and various 

sub-committees and holds frequent meetings 
for the transaction of business. It passes by-laws, votes 
expenditure and raises money by taxation and loans. It also 
apjioints executive officials for carrying on actual administra¬ 
tion. The chief officer, the health officer, the engineer, tha 
administrative officer of the school board are all paid servants, 
controlled by the municipality or the local board. 



CHAPTER XXI 


JUDICIAL ADMINISTRATION 

§1. THE FEDERAL COURT §2. ORGANIZATION IN THE PROVINCES 
§3. POSITION OF EUROPEAN SUBJECTS §4. THE SEPARATION OF THE 
EXECUTIVE FROM THE JUDICIARY 

§1. THE FEDERAL COURT 

The judicature forms an intej^ral part of the oroaihzation of 

j . a state. It interprets tlie law and sees that 
ofacoCrt***"* proiierly applied. It serves as the powerful 

guardian of the civic liberties and privileges of 
individual citizens and prevents encroachments on them from 
any quarter, including the officials of the Government. It 
is of the utmost importance that the judges should be inde¬ 
pendent, incorruptible and fearless. Otherwise, they would 
not be able to discharge their duties with dignity and 
scrupulous impartiality. 

In a federal constitution, the supreme court of justice has 
a special mission. It stands as the final arbiter 
disputes between the federating units or 
Court ” between them and the Central Government. 

The verdict that it pronounces is binding on all. 
It is the duty of this court to interpret the language of the 
constitution whenever it is felt to be ambiguous or vague. 
Unlike courts of justice in a unitary state, the Federal Court 
can sit in judgement even uixm Acts passed by the central 
or provincial legislatures, so far as the legality of their juris¬ 
diction is concerned. For example, the Federal Court of the 
U.S.A. recently decided that some important Acts, jiassed by 
the Congress in furtherance of the national recovery plan were 
ultra vires and therefore null and void. 

The Act of 1935 has provided for the creation of the 
Federal Court of India. Its constitution and 
powers have been elaborately prescribed in 
sections 200-18. The court will actually come 
into existence and begin to function from Octo- 
The names of its judges, who are to be three in 
number, including the Chief Justice, have been already 
announced. 

The Federal Court, according to the Act, is to consist of 
a Chief Justice and not more than six puisne judges. Every 
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one of them is to be appointed by His Majesty and can hold 
office until he attains the age of sixty-five. A 
constitution course free to resign his post and 

may be removed from office by His Majesty on 
the ground of misbehaviour or infirmity of mind or body if 
the Privy Council reports to that effect. 

A person is not rjualified to be a judge of the Federal Court 
unless he (J) has been for at least five years a 
S“udgS““‘ High Court judge in British India or in ‘a fede¬ 
rated state, or (2) is a barrister or advocate of 
at least ten years’ standing, or (3) has been for at least ten 
years a pleader of a High Court in British India or in a 
federated state. The Chief Justice must be a barrister or an 
advocate of at least fifteen years’ standing. Their salaries 
and allowances are to be fixed by His Majesty in Council. 

The Federal Court has exclusive original jurisdiction in 

. any dispute between any two or more of the 

jurisdiction following parties, that is, the Federation, any of 
the provinces, or any of the federated states, in 
so far as the dispute involves any question about legal rights. 

An appeal will lie to the Federal Court from the judge¬ 
ment of a High Court in British India if the 
jurUdiction latter certifies that the case involves a substan¬ 
tial question of law as to the interpretation of 
the Act of 1935 or any Order in Council made thereunder. 

The federal legislature may provide that in certain civil 
cases where the amount involved m the dispute is not less 
than Bs. 50,000, an appeal will lie to the Federal Court from 
the judgement of a High Court in British India. Direct 
appeals to the Privy Council in such cases may then be 
abolished. 

An appeal may be made to the Privy Council against any 
judgement of the Federal Court given in the exercise of its 
original jurisdiction; and in any other case by leave of the 
Federal Court or of the Privy Council. 

§2. ORGANIZATION IN THE PROVINCES 

(a) The High Courts 

At the head of the judicial organization in the provinces 
stand the Indian High Courts. These are bodies 
Court!—** composed of the Chief Justice and other judges, 
compo^tion the maximum total number in each being fixed 
at twenty. They are appointed by His Majesty. 
The Governor-General in Council may appoint additional 
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judges having the same status and powers, for a period of 
not more than two years. The judges must be either 
barristers of England and Ireland or advocates of Scotland 
of not less than five years’ standing, or members of the 
Indian Civil Service of not less than ten years’ service, or 
officials in judicial service of a grade not less than the grade 
of a subordinate judge of at least five years’ service, or 
pleaders of an Indian High Court of not less than ten years’ 
standing. At least one-third of the total number must be 
barristers or advocates, and another third must be Indian Civil 
Servants. Every judge can hold office until he attains the 
age of sixty years. 

Tile jurisdiction of the High Courts is extiemely wide, 
Jurisdiction comprising as it does both original and appellate 
authority, including admiralty jurisdiction in 
case of offences committed on the high seas. They liave all 
j:x)wers in relation to the administration of justice, including 
power to appoint clerks and other ministerial officers of the 
court, and power to make rules for regulating the practices 
of the court. They have to superintend the working of all 
courts subject to their appellate jurisdiction, and may for that 
purpose call for returns or direct the transfer of any case from 
one court to another and prescribe the rules of practice, and 
proceedings, and forms in which book entries and accounts 
sliould he kejit by them. 

The High Courts have both original and appellate juris¬ 
diction in civil as well as in criminal matters. 
Powers l^liey function as original courts for the presi- 

denc}' towns in civil cases in which the amount of money 
involved exceeds Its. 2,000 and in criminal cases when these 
are committed to them by the Presidency Magistrates. As 
appellate courts they hear appeals both in civil and criminal 
matters from all places m the area under their jurisdiction, 
entertaining appeals also from their own original sides. The 
High Court judges being directly apjiointed by His Majesty 
to hold office during his pleasure, and their salary being 
fixed under law, that degree of independence which is 
required in the highest tribunal is secured to them to a great 
extent. 

There is a separate court known as the Court of the 
Judicial Commissioner in Sind. The High Court of Bombay 
has no jurisdiction over that province. The Judicial Com¬ 
missioner’s Court is the highest court of appeal in the pro¬ 
vince and is also the District and Sessions Court of Karachi. 
Since September 1923 criminal jurisdiction over European 
15 
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British subjects in Sind is vested in it, as also that in matri¬ 
monial suits. 

(b) The Criminal Courts in the District 

Below the Hi^h Court there are subordinate courts for 
the disposal of civil and criminal business. To 
SeMion» courts qJ* criminal courts first. Every pro¬ 

vince is divided into sessions—divi.sions which are usually 
identical with the area of the district. For every such 
division, the local Government must establish a sessions court 
and appoint a sessions judfje or additional sessions judges. 
These sessions courts function in their prescribed territorial 
jurisdiction. They are competent to try all criminal cases 
committed to them and to inflict any punishment authorized 
by law. Ever)' sentence of death passed by them is, however, 
subject to confirmation by the highest court of criminal 
appeal in the province. The sessions court is also a court of 
appeal against the decision of the magistrates subordinate to 
its jurisdiction. 

Below the sessions court are courts of magistrates. These 
Magistrates into three classes. The first class 

first, ’ court has power to pass a sentence of two years’ 
••c®**** *"^ rigorous imprisonment and a fine of an amount 
third class 1,000. The second class court can 

pass a sentence of six months’ rigorous imprisonment and a 
fine of an amount up to Rs. 200. The third class court can 
pass a sentence of one month’s imprisonment and a fine of 
an amount up to Rs. 50. Territorial limits are assigned to the 
magistrates and a detailed schedule set out showing the grade 
of magistrates competent to try various criminal cases. They 
have power to commit to .sessions courts those cases wliicli 
are out of their competence. 

In each district, the collector, or the deputy commissioner 
in the non-regulation provinces, is appointed dis- 
*^**^**”** trict magistr-ate and in this capacity supervises 
*^^6 woik of other magistrates in the district. 
He distributes work among them. In the presi¬ 
dency towns there are presidency magistrates and in big cities, 
city magistrates, to dispose of criminal cases and to commit 
the more important ones to the High Court or to the sessions. 

Provision is also made for the appointment of honorary 
magistrates in big towns. Gentlemen of good 
ma^^trates Social status desirous of doing public work are 
usually selected to fill the appointments. They 
always work as a bench. They are divided into three grades 



JUDICIAL ADMINISTRATION 


227 


of first, second and third class, and have the same powers 
as stipendiary magistrates in the respective grades. 

Trial by jury in criminal cases is one of the most cherished 
j j privileges in a country like England. It has 
a^ston acquired after a good deal of constitutional 

struggle. To the political thinker, the existence 
of such a privilege may or may not appear to be an unquali¬ 
fied guarantee of the impartial carrying out of justice. To 
some, it might positively appear to have large elements of 
imperfection which are bound to detract from the scientific 
and correct character of the verdicts given. The transaction 
of complicated judicial bu.siness by avowed amateurs, depend¬ 
ing upon the help of their common sense to discharge their 
duties, may not evoke enthusiasm in the mind of a critical 
theorist. But apart from the theory of the question, a 
description of the jury system as introduced in India is 
interesting. 

Trial by jury is the rule in the original criminal cases 
before the High Courts. In the mofussil it is not considered 
always possible to empanel an efficient jury. Trials, there¬ 
fore, are conducted either with the help of a jury or with 
the help of assessors. The difference between jurors and 
assessors is well known. The verdict of the former is binding 
upon the judge, who rarely differs from them. The opinion 
of the assessors, on the other hand, is not binding and their 
advice may or may not be accepted by the trying judge. 
Where it appears to the sessions judge that the verdict of 
the jury is manifestly absurd or perverse, he has the power 
to disagree with them and refer the matter to the High Court, 
which has authority to give the final decision. 

The jury consists of nine persons in trials before the High 
Court, and of an uneven number, prescribed by the local 
Government, in the mofussil courts. After the hearing of 
evidence and arguments of counsel on both sides are finished, 
the judge explains the whole case to the jury, dwells upon 
the pros and cons of the case, explains the laws applicable 
to the offence that is alleged to have been committed, and 
leaves the final verdict to their discretion. The jury adjourn 
for some time to deliberate among themselves and give either 
a unanimous or a majority opinion. 

(c) Civil Courts in the District 

The inferior civil courts differ in nomenclature and in 
other respects in the different provinces, though the essentials 
are the same. In Bengal, Agra and Assam there are three 
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subordinate civil courts, the district court, the court of the 
sub-judges and the munsiff’s court. In Bombay 
Subordinate there are the courts of the district judge and the 
di«trict”^urt» assistant judge and the first and second class 
sub-judges. The officer who presides over the 
principal court of original civil jurisdiction in each district is 
known as the district judge. He exercises control over all the 
subordinate courts within the district, and assigns to assistant 
judges the disposal of such units as he deems fit. He has also 
to arrange for the guardianship of minors and lunatics and 
manage their property. There is no limit to the pecuniary 
jurisdiction of the district court in original civil plaints. It 
also works as an appellate court in cases which have been 
disposed of by the courts of second class subordinate judges. 

Below the district courts there are judges of two subordi¬ 
nate orders in the Bombay Presidency. There 
are also small causes courts in imixirtant towns. 
The first class subordinate judge can try any 
civil suit irrespective of the amount of money involved. He 
has no appellate jurisdiction whatever. Appeals from his 
decision he either to the district courts or to the High Court. 
The second class subordinate judge has power to try cases 
in whicli the sura of money involved does not exceed Es. 5,000. 
He also has no apjiellate powers. 

A first or second class sub-judge is sometimes invested 
with the summary powers of a small causes 
cwrtf *^*'**** The jurisdiction of the small causes 

courts in the presidency towns is limited to 
cases where the sum involved does not exceed Es. 2,000, and 
in other important cities to cases where it does not exceed 
Es. 600. There is no appeal from decisions of this court 
except on points of law and in certain cases which have been 
specified. Courts of such summary jiowers are intended to 
facilitate the recovery of small debts. 

In Bombay no subordinate judge could receive or register 
a suit in which any officer of the Government in his official 
capacity was a party. The law has been altered recently. 
Subordinate judges can now entertain such plaints. Formerly 
such I'ases had to be referred to the district courts which 
alone could entertain them. The Civil Justice Committee of 


1924-5 thought that such a restriction resulted in congestion 
of suits against the Secretary of State or officers of the 
Government, which the district judge has no time to take 
up. Many such suits are of a minor character and therefore 
a relaxation of the restriction was necessary. 
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Another peculiarity of the Bombay system is the duty 
given to district judges of managing a large number of estates 
of minors which are not administered by the Court of Wards. 
The routine management is done by the deputy nazir. In 
consultation with him the judge has to carry out detailed 
supervision over matters connected with the revenue and 
expenditure of the estates of the minor and over his general 
health and upbringing. 

It must be noticed that in Bombay the district judge 
The d'ltr t Presiding in the civil court is also the person 
judseand*the presides over the criminal or sessions court, 

•euions The two courts and their jurisdiction are differ- 

I'udgearethe presiding ofhcer over both is one 

same person same person. In actual practice, there¬ 

fore, the district courts, and the district judges because of 
the combination of civil and criminal functions in their per¬ 
sons, ixissess extensive lowers. They are courts having 
powers botli original and appellate. They are courts having 
both civil and criminal jurisdiction. Besides, they control all 
subordinate courts in them districts and to that extent possess 
certain administrative functions. The district judge’s office 
is therefore an office of importance. It is generally filled by 
members of the Indian Civil Service. Most of the assistant 
district judges are junior members belonging to the same 
service. They perform the duties that are assigned to them 
by the district judge. 

Side by side with the civil court there also exist what 
are known as Revenue Courts, They are pre- 
court"'** sided over by officers who are charged with the 
duty of settling and collecting the land revenue. 
Ill questions of assessment and collection, and in purely fiscal 
matters, the civil courts are generally excluded from inter¬ 
fering. They can, however, take cognizance of all questions 
pertaining to the title of land, and of rent suits in some of 
the provinces, particularly in Bengal. The collector consti¬ 
tutes the chief Revenue Court in a district, and appeal from 
him lies to the divisional commissioner. 

(d) Appeals 

In the imperfect human world, even a trained judge is 
liable to err. Sometimes his logic may prove to 
be faulty and his knowledge defective. He may 
be unconsciously swayed by obstinacy, prejudice 
or passion. The conclusions at which he arrives in all 
honesty and sincerity may be at variance with facts. Some 
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method has to be devised to minimize the chances of mis¬ 
carriage of justice which may result from the ineptitude or 
the fallibility of the judge. The system of appeals is insti¬ 
tuted for that purpose. 

An appeal is a petition made by an aggrieved party 
^ against the decision of a judge. In the nature 
appeal of tilings, it must be heard by a superior tribunal 
which can alter, reverse or confirm the judge¬ 
ment of the trying court. The judge who hears appeals is 
expected to have better (lualifications and experience. There 
can be an appeal against an appeal. However, the number 
of appeals allowed in an individual case must be severely 
limited. Otherwise, the judicial process would be endless. 
In India, two apjieals are allowed in civil cases and only one 
in criminal cases. Applications in revision may be made in 
the latter. 


An appeal against the decision of a second class or third 
class magistrate lies to the district magistrate 
magistrate specially em¬ 
powered by him. An appeal against the decision 
of a first class magistrate lies to the sessions court. An 
appeal against the decision of the sessions court lies to the 
High Court. An application in revision can be heard by the 
sessions court against the judgement in appeal of a first class 
magistrate or by the High Court against the judgement in 
appeal of a sessions court. 

In civil cases, an appeal lies from the second class sub¬ 
judge to the district court and a further appeal 
civlTLUa from the latter to the High Court. An apjieal 
from the decision of a first class sub-judge 
usually goes to the High (^ourt and a further appeal lies from 
the latter to the Privy Council. The High Court can call 
for and examine the record of any proceedings before the 
subordinate courts. 


The highest appellate court that exists for India is what 
is commonly known as the Privy Council. This 
Pii%Council Court has no original jurisdiction, and it func¬ 
tions in England. It is the court which hears 
final appeals in important cases from all parts of the British 
Empire and is for that reason looked upon ae a common 
bond which connects the judicial administration of the various 
parts. An appeal to this body lies from the decision of 
the High Court sitting as an original or appellate court. 
In civil cases the amount involved in the dispute must 
be Hs. 10,000 or more and in criminal cases some substantial 



JUDICIAL ADMINISTRATION 


231 


question of law must be involved in order that an appeal 
to the Privy Council may be allowed. The appeal must lie, 
not on a point of fact, but on a point of law. Permission 
must be granted by the High Court to file an appeal to the 
Privy Council. 

It now remains to discuss two important and interesting 
questions pertaining to the judicial administration of India. 
One refers to the privileged position enjoyed by Europeans 
in matters of procedure. The other refers to the principle of 
separation between the executive and judicial functions of 
the collector and other revenue officials. 

§3. POSITION OF KUROPUAN SUBJECTS 

Originally, in the earlier years of the East India Com¬ 
pany, the only courts which exercised jurisdic- 
over Europeans resident m India were the 
rul* ** courts in the presidency towns. They were 
Crown courts as distinguished from Company 
courts. In fact, before 1833, it was laid down that no British 
subject who was not in the service of the Company was to 
reside without permission at a distance of more than ten 
miles from the presidency towns. The abrogation of this 
restriction in 1834 called forth from the Directors an unequi¬ 
vocal acknowledgement of the principle that Indians and 
Europeans should he subject to the same judicial control and 
that there could be no equality of protection where justice 
was not equally, and on equal terms, accessible to all. Ac¬ 
cordingly, Europeans were made amenable to the civil courts 
outside the presidency towns in 1836. The question of their 
trial by all the criminal courts was raised in 1849 and m 
1857, but no definite conclusion was arrived at. European 
British subjects were tried for criminal offences only in the 
Supreme ('ourts at the presidency towns. With the creation 
of High Courts in 1861, such trials were referred to them. 
In 1872 when Sir James Stephen was the Law Member, 
ordinary criminal courts were empowered to try Europeans, 
but under a special form of procedure which was then 
framed. 

As the Indian Civil Service was thrown open to compe¬ 
tition and as Indians were allowed to occupy 
^trov«r«y*** offices in virtue of their having passed the 

test, the (question arose as to whether they could 
be prevented from trying European criminals. In 1883 some 
Indian civilians reached the stage when they would be pro¬ 
moted to be district magistrates or district judges. The 
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Government felt that any restriction on Indians in the matter 
of trying European criminals must be abolished. They 
therefore introduced what has been since known as the llbert 
Bill enabling Indian sessions judges and certain Indian 
magistrates to exercise jurisdiction over European British 
subjects. The bill aroused the most vehement opposition 
from European residents in India. The proposed equalization 
of the Indian and the European in the eyes of the law was 
so keenly resented and detested by them that the Government 
had to bend to the fury of the storm. In 1884 a compro¬ 
mising measure was passed which enabled Indian judges and 
magistrates to try European criminals and simultaneously 
gave to the British subject the right to claim a mixed jury, 
that is, a jury not less than a half of which consisted of 
Europeans. 

The Bacial Distinction Committee, which w'as appointed 
Summary Moiitfoi’d Reforms to go into the whole 

of the Racial question, tlius summarized the principal dis- 
DUtinction tiuctioiis bctw'een the trials of Europeans and 
Committee Indians m Indian courts. 

(1) No British subject could be tried by a second class 
or thud class magistrate or by a first class magistrate who 
was not a justice of the peace or a district or presidency 
magistrate or a European British subject. 

(2) The jurisdiction of additional and assistant sessions 
judges was also much restricted. 

(3) The sentences that could be passed by a first class or 
a district magistrate and a com*t of sessions against European 
British subjects were specially circumscribed. 

(4) Europeans w'ere entitled to claim trial by^ a jury of 
which not less than a half would be Europeans or Americans. 

(5) They enjoyed more extensive Habeas Corpus privi¬ 
leges. 

(6) They had moie appellate rights in criminal cases than 
Indians. 

(7) The usual terms of security for good behaviour might 
not apply to them if they could be dealt with under the 
European Vagrancy Act. 

(8) The definition of a High Court was not so wide in 
their case. 

The recommendations of the Committee were to remove 
some of these distinctions. The right to claim a mixed jury, 
that is one composed of not less than a half of the nationality 
of the accused, has now' been extended to Indians and 
Europeans alike. 
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§4. THE SEPARATION OF THE EXECUTIVE FROM THE JUmC'rAR\ 


The question of the separation of executive from judicial 
functions has been engaging the attention of Indian politi¬ 
cians for the last half-century. In no part of British India 
indeed, at the present day, are executive and civil judicial 
functions oornhined in the same official. The same may be 
Criminal important criminal trials also. The 

jurixliction courts of sessions and the High Court which 
offVal*”** superior criminal courts are now pre- 

o icia • bided over by officers who have no executive 

functions. The disputed question refers to the criminal 
jurisdiction that is still enjoyed by an executive and revenue 
official like the collector or deputy commissioner, who, in 
addition to his civil duties, is also tlie district magistrate. In 
that capacity he is vested with extensive judicial authority 
and power of control over subordinate magistrates in the 
districts. Similar powers are also enjoyed by assistant and 
deputy collectors and mamlatdars of talukas. 

The collector is the officer who is held resjjonsible for the 
peace of the district and is the superior of the district police 
from the superintendent downwards except in departmental 
matters. As a magistrate of the first class lie can take 
cognizance of offences and exercise all powers that are exer¬ 
cised by a magistrate of his grade. He can hear appeals 
from the magistrates of the second and third class. He can 
also transfer a case from one subordinate magistrate to 
another in his district and can call for the record of any 
case disposed of by them and refer it to the sessions court or 
High Court. His criminal powers are therefore wide. 

A good deal of criticism has been directed for a long time 


Arguments 
against the 
combination 
of the two 
functions 


against such a concentration of power. A 
memorial embodying a criticism of the system 
was presented to the Secretary of State in 1889 
by some distinguished members of the judicial 
service in India. The grounds of criticism are 


various. The union of judicial and executive functions is 
considered to violate the first principle of equity. It is 
pointed out that the very natures of the two duties differ and 
require for their proper discharge two distinct types of 
mental equipment and outlook which cannot be simultane¬ 
ously possessed by the same officials. 

In the execution of the civil administrative business 
assigned to the collectors they may come into conflict with 
individuals or institutions, and it would be inexpedient and 
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unsafe to invest them with judicial powers which could be 
utilized against these. That absolute detachment and aloof¬ 
ness which IS necessary for the impartial carrying out of 
justice cannot be possessed by a magistrate who is also 
responsible for the peace of the district and who is therefore 
likely to entertain an unconscious bias in one direction or 
another. 

Nor is the control exercised by the collectors over sub¬ 
ordinate magistrates calculated to secure to them an atmo¬ 
sphere of cool impartiality. Sir Henry Cotton, himself a 
distinguished member of the Indian Civil Service, declares 
it to be a matter of universal knowledge that ‘ subordinate 
magistrates whose {xisition and promotion are dependent on 
the district magistrate cannot, in such circumstances, dis¬ 
charge their judicial duties with that degree of independence 
which ought to characterize a court of justice ’. Threats like 
‘ the sentence is inadequate; if this occurs again, I shall 
report your misconduct to the Government ’ are (juoted in his 
New India from the correspondence between a district 
magistrate and his subordinate. 

The combination of the two functions engenders a general 
distrust about the magistracy and cannot therefore advance 
the prestige of the executive. The average citizen perceives 
in this unity of offices a danger to his civic liberty and an 
opportunity to Government officials for an effective display of 
vindictiveness. The Public Services Commission of 1916 
readily agreed that the union of executive and judicial power 
in the collector and his subordinates was theoretically 
objectionable. 

The arguments in favour of the continuance of the system 
brought forward by its advocates maintain that 
faTOw**"** India no active public opinion in favour of 

the punishment of the wrongdoer has yet suffi¬ 
ciently developed, and it is therefore necessary that the official 
agency should be endowed with an authority ‘ proportionate 
to the weakness of the support which it requires from the 
community at large ’. It is also urged that the speeding up 
of the machinery of criminal justice cannot be safely entrust¬ 
ed to the already overburdened sessions judges. The advan¬ 
tage of the present system, it is alleged, lies not in the 
actual exercise of his powers by the collector in numerous 
cases, for he uses them in comparatively few cases only, but 
in his holding them in reserve. To deprive the collector of 
this power would weaken his authority and influence in the 
district and would strike a fatal blow to peace and order in 
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the country. Arguments like these are characteristic of the 
protagonists of the status quo. 

To accuse a whole nation of a dense insensibility to crime 
Criticism Credit it with a degree of indulgence 

which might result in the iicquittal of hardened 
criminals only indicates the infinite enthusiasm with which 
the supporters of the system are possessed and not their 
capacity for cool and critical judgement. The plea for the 
maintenance of prestige is equally fallacious. Depriving the 
collector of magisterial jxiwers is not identical with diminish¬ 
ing the prestige of sovereignty. The .sejiaiation simply 
implies a division of labour. Tt is not necessary to concen¬ 
trate all the attributes and authouty of the Government 
in one and the same jierson to preserve the prestige of the 
ruling power. As the memorial, already referred to, points 
out, the Viceroy need not lose his prestige because he does 
not directly exercise the functions of the collector and the 
district judge. And in the same manner the collector need 
not lose his prestige if his magisterial yxiwers, the |)ossession 
of which is apt to lead to miscarriage of justice and to dis¬ 
trust and suspicion in the administration, are transferred to 
another agency serving under the same Government. 

To a student of the constitution the sefiaration of executive 
from judicial functions appears to be prima facie necessary. 
That alone can keep the equilibrium between the various 
aspects of the Government and guarantee perfect liberty and 
justice to the individual. The raising of the financial bogey 
18 futile. The scheme of separation may or may not involve 
a vast amount of expenditure. But even if it does, the plea 
of an increase in expenditure cannot be allowed to throttle 
such a prime and vital element in democratic jxility. 

It might be added that in the presidency towns of Madras, 
Calcutta and Bombay, separation has already been effected. 
The presidency magistrates are not officers of the Revenue 
Department. They are empowered to exercise the criminal 
jurisdiction which in the mofussil is exercised by the collector. 
The collector in Bombay and other presidency towns is 
therefore purely a collector of revenue. Sooner or later other 
collectors also may be called upon to function only in that 
capacity in all parts of the country. 
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LAND REVENUE 

§1. HISTORICAL §2. THE EXISTING SYSTEMS §3. CONTROVERSY 
ABOUT THE PERMANENT SETTLEMENT §4. LAND REVENUE'. RENT OR 
TAX? §5. LAND REVENUE ADMINISTRATION 

§1. HISTORICAL 

A TAX upon land is one of the oldest forms of taxation. It 
was the principal source of income for Govern- 
in ancient times. The state claimed a 
^jjmpanyi in the produce of the land. According to 

the description given by Maim, in ancient India 
the state’s share in normal times varied between one-twelfth 
and one-sixth of the gross produce, and sometimes ro.se even 
to one-fourth if there was any exceptional calamity. Gene¬ 
rally. it appears, the revenue was not collected from indivi¬ 
duals but from a whole coininunity which was represented 
by the headman. 

Wit h the advent of the Mo h ammedan jxi wer and its ex¬ 
pansion throughout India, the system of l_an d r e venu e col- 
lect ion u nder went a cha nge. It aja To darmal, the famous 
revenue reformer in Akbar’s court, reouTatgA Tbe settlemen t 
and co^Tectron^ of tlie sfate’^s share"in t he inc ome from land, 
lie gave orders for the measurement of land and its classi¬ 
fication according to the fertility of the soil. The Govern¬ 
ment demand was fixed at one-third of the gross produce. It 
could be commuted into a money pa yment on tbe basis of the 
prices ~of the ^:evi ous nT ne teen Tyeafs. The settlements were 
concluded^or a fixed period, u sually ten"years7 ~Dy~& 
A number of middlemen and tax-gatherers intervened 
between the actual cultivator and the supreme 
or middEmen Power. They agreed to pay a lump sum of 
money for the portion of the country allotted to 
them and were armed with large powers to make the 
necessary collections from the villages. T his class of middle ¬ 
ma n or farmer of revenue later o n developed in to the 
zamindar class. As long as the central power was strong, 
the zamindar was appointed regularly by warrant which 
declared his duties and the amounts due from him. Usually 
he had to pay nine-tenths of the total collections and was 
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allowed to retain one-tenth as remuneration for his labour. 
Besides, he was allowed some lands free of revenue for 
himself. 

Originally the office of the zamindar was not hereditary. 
With the decline of the central power, control over the 
zamindars slackened. They became more and more indepen¬ 
dent and practically established their sovereignty in the terri¬ 
tory under their jurisdiction. Their payments to tlie central 
treasury became irregular. From being mere servants 


charged with the duty of collecting revenue, the zamindars 
developed into mighty potentates and assumed the position 
of independent rajas. 

The East India Company fou nd itself faced with this 
Early «xperi- ^^ifuation wlieii it ac<iuived the ji'oyinces _of 

merits of the Bengal, Biliav and Otissa in 1765 . M any e x- 

East India perhnents _^re made by Ijord Clive.iUid_Warren 

ompany Hastings for organizing an efficiejit system of 

land revenue collection, but none of them was successful. 
There was a good deal of uncertainty in fixing the burden 
of the Government dues on the [)ro{)er man. Legal rights 
had become extremely obscure and complicated. The Com¬ 
pany’s officers had very little exjierience or knowledge of 
Indian traditions. Unfortunately, they were also easily 
susceptible to gross corruption. The method of assessing the 
revenue became therefore highly chaotic, and its actual col¬ 
lection was accompanied with such violence and terrorism that 
the people of Bengal found their jxisition intolerable. 

Lord- Cornwallis was eager to rem ove a ll t hese, grave evils 
an d to place the w hole system on a sound basis. 
Declaration of He was convinced, after elaborate iiuiuiries, 
effective solution of the problem 
would be to intro duce a ^lermanen t se tUemant. 
The Court of Directors gave Uieir sanction tcrTnU’^ri^isal, 
and in 1793 the famous announcement was made that t he 
settl emen t in the then e xistin g territories of the East I ndia 
Cnrnp,auy m Tndia ^ was, made perman ent. Bengal, B ihar , 
Ori ssa, B enares a nd the N orthe rn C ircarsjn_the Madras Bres i- 
dejpcy came within, the_purview of this historic declaration. 

The main features of the system were that the zamin dars 
were declared proprietors of the areas in tTieir 
featoL* possession, subject to the payment of the land 

revenue; that the assessment then fixed was 
declared unalterable for ever; approximately ten-elevenths_p f 
what the zamindars received in rent from the ryots was to 
be taken by the state, the remaining one-eleventh being left 
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to the zamindar. The percentage of Government claims thus 
fixed was very high. For several years there was widespread 
default in payment, and lands, the revenue of which had 
fallen into arrears, were immediately auctioned off. Sale 
laws were very stringe nt. I n twenty-two years after t he 
permanent settlement one-third o r ha l f of the landed proper ty 
in Benftarts^e73ordedr to have be en tr^sfer red by public sale . 
Gradually, however, prices rose and the b urden of the ass ess- 
inent became lighter and lighter. 

As several more provinces came under British control, 
the ir assessr nend^jwere ^radual^ re duced t o 
Other systems varying circnnistances of differ ent 

tracts and areas^ were taken into account in i ntrodu cing at 
first a tentative system and in allowing it to be crystallized 
in course of time. D ifferent systems ,jy.ern-thu8 evolved in 
^§ngiilj_MatkaSj^Bomhaj, the Punjab, Agra and other_pro¬ 
vinces of Jndia according, to tlie historical and custom ary 
practice obtaining in each part. 

§2. THE EXISTING SYSTEMS 


Land reve nue settleme nts in India are usually differe n- 
tiatjd in two way_s. The status of the person 
settkment— whom the revenue is actually demanded 

zAmindari forms one basis of division. When the revenue 
is ‘ assessed on an individual or a community 
owning an estate and occupying a position identical with or 
analogous to that of a landlord, the assessment is known as 
zamindari ’. The individual or the community occupies the 
position of a middleman who does not cultivate the land him¬ 
self but rents it out to farmers and tenants. The income 
from land, in which the state claims a share, is the product 
of the labour of agriculturists and cultivators. The Govern¬ 
ment, however, does not hold them responsible for the pay¬ 
ment of its duties. The zamindar in charge of the estate is 
held responsible. He therefore collects money from the 
tenants and out of it pays the Government revenue. There 
is no direct contact between the Government and the culti- 


Wlien revenue is assessed upon individuals who ar e the 
a ctual occupants and cultivators _pf —smal ler 
hol^gs, th e assessment is^khown ais ryotwa ri. 
Here there is no intermediary like the zamindar between 
the Government and the farmers. Revenue is collected by 
the officials directly from the tillers of the soil in a large 
number of instances. 
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Another basis of division of land revenue settlements 
refers to the time for whicli the settlement is 
ermanent fixed. In a province like Bengal the amount of 
the share demanded by the Government i s fixed for ev er. 
The contract made in 1793 between the Government and the 
landlords permanently fixed the sum to be paid by the land¬ 
lord. There is therefore no question of enhancing the rate 
or the amount of the Government tax at any future date. 
Such a system is known popularly as the system of |)ermanent 
settlement. 

Where the amount of the sta te dem an d is not fixed in 
perpetu^ but only for , a defiliite ^^rio d. either 
emporary y—twenty, or thirty years, at the 

end of which a revision has to take ]>lace, the settlements 
are known as temporary settlements. In such cases the 
share taken by the state may be increased or decreased at 
the end of a stipulated number of years. 

It must be remembered tliat the two divisions are not 
mutually exclusive. A zam mdar i settlement might be ner - 
m anenT'or' Ternporary. A ryotwan settlement could also be 
permanent or temporary. Permanence is not an invariable 
attribute of the zamindari settlement nor w^oiild it be correct 
to suppose that all ryotwari settlements must be temporary. 
The zamindari in Bengal is permanent; that in Agra or the 
Punjab or the Central Provinces is not so. There is no 
instance in India of a ryotwari settlement which is permanent. 

The system in Bengal has been already descri bed. The 
^ system p reva i ling in Bombay and a laig^^^iart 
Madras of Madras i s ry otwarh^ In the beginning, 


attempts were made in Madras to introduce permanently 
settled zamindari estates as they existed in Bengal, but they 
met with failure except in a few tracts. After consider¬ 
able discussion, therefore, Si r Thoma s Munro introduced the 
ryotwa ri system. Th e cultivating T^dpn etor is hi liberty 
u nder this syste m to relinqu i sh his hol ding. 

Most of the territory in the pre^ency of l^ombay was 
acquired aher the downfall of the Peshwas in 
Bombay whose time the practice of farming revenues 

was in vogue. The British Government abolished farming, 
but its earlier attempts at a regular settlement did not suc¬ 
ceed. A new system was tried in 1835. Soils were divided 
into nine classes based primarily upon their depth and quality 
of texture, and fields were assigned to these classes. An 
assessment rate was, fixed for each class after careful investi¬ 
gation into the possible average yield of its soil, allowing 
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for the uncertainty of rain and other circumstances on which 
crops and prices depended. The rates were then applied to 
determine the amount of land revenue due from a particular 
field. The system was empirical but showed extremely en¬ 
couraging results. It was soon extended to the whole presi¬ 
dency, and to Sind after it was acquired and annexed to the 
Bombay Presidency. 

The settlement in Benares was declared to be permanent 
in 1795. Tbe Directors, however, refused to 
sanction a similar measure for the province of 
Agra. The first regular settlement in this part was com¬ 
pleted between the years 1833-49. It was concluded, 
wherever jxissible, with village proprietors under a zamindari 
system with joint responsibility. Hereditary tenants or those 
who had resided in the same village for Wclve years w^ere 
given rights of occupancy. The assessments w’cre fixed at 
GO per cent of the rental assets. 1'hey were later on reduced to 
50 per cent by the Shaharanpur Rules of 1855. The soils wevc 
classified and standard rates of rent w'ere fixed for each class. 

In Oudh, the talukdars were given full proprietary rights. 

, They contracted to pay a fixed sum of revenue 
he unjab tracts of land. In the Punjab, as 

in the North-Western Province, there were found bodies of 
villagers who claimed descent from a common ancestor who 
had either founded the village or received a grant of it from 
some ruling monarch. The system of village or mahalwari 
settlement was therefore adopted in the Punjab. Its term 
was fixed at 30 years. 

In the Central Provinces, the zamindari system was in¬ 
troduced in a modified form. Revenues were 
Province* fanned out to individuals known as patels or 
inalgiizars in the time of the Marathas. The 
villagers, however, were not connected by ties of blood as 
the villagers m the Punjab or Agra. The revenue farmers 
soon act]Hired a quasi-proprietary }X)sition, Their claims 
were allowed by the British rulers and they were held res¬ 
ponsible for the payment of land revenue. This settlement 
IS known as the malguzari settlement. It is liable to 
peiiodical revision. 

In no part of India does land revenue now represent a 
Revenue ixiitioii of the gross produce. In the United 

atsetsed on Provinces, the Punjab and the Central Pro¬ 
rent or net viiices, the Government demand is theoretically 

income based on an economic rent. It is assessed on 

the amount of rent paid by the tenants to the landlords. In 
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the case of ryotwaii provinces like Madras and Bombay, the 
assessment is based on the net produce. The figure of the 
net income is arrived at after deducting tlie expenses of culti¬ 
vation from the gross income. Actual calculations might bo 
made to find out the expenses and the net income m parti¬ 
cular fields as is done in Madras; or as is done in Bombay, 
an empirical rate may be arrived at for a certain area by 
taking into consideration the classification of the soil and the 
general economic conditions of the tract. Tins rate is then 
expiessed in a sliding scale and applied to ditteient fields in 
accoidance with their fertility. 

§3. CONTllOVKKSY ABOUT THE PEUMANENT SET'l'l.EMENT 

One of the most disputed <]uestion:, in the Indian land 
revenue admimstiation is the desirability or 
and C^zon otherwise of extending the s}stem of permnnent 
settlement to tlie whole ol India. The late .Mr 
li. C. Dutt was an ardent advocate of such an extension. 
He wrote incessantly on the subject and Ijord Cnrzon’s 
Government thought it advisable to review his c-riticism of 
the (Tovernment jxilicy and to give a rejily. Their conclu¬ 
sions were summarized m a resolution which was issued by 
the Government of India in 1902. 

The arguments put forward in support of per- 
A vantage* maiient settlement were • 

(1) That it would be a protection against the ravages 
of famine. 

(2) That the expense and harassment of the assessment 
operations would be avoided. 

(3) That tliere would be no temptation to abandon 
cultivation on the approach of a revision. 

(4) That it would result in an accumulation of capital 
which could be utilized for investment in industries. 

(5) That people could lead a fuller and more contented 

life. 

(6) That the immediate loss of revenue would be more 
than compensated for by the indirect but certain benefit 
accruing from the system in the future. 

Fixity of the state demand would remove any uncertainty 
in the mind of the cultivator about the amount that he would 
have to part with. There would be no lurking fear that 
the investment of his capital and labour in the improvement 
of the land might be penalized by the Government claiming 
an increased share just when the improvement fructified. In 
short, it was contended that from the economic and also from 
16 



‘24‘2 INIRODITOTION to IMDIAN ADMINISTRATION 

the social point of view, permanent settlement was the most 
beneficial arrangement m land revenue administration. 

^ It was stated on the other hand in opposition 

(1) That the evidence did not justify the description 
of permanent settlement as a protection against famine. 
Famine had not been less frequent nor less harmful in 
[lermanently settled areas. 

(2) That it was part of the deliberate policy of the 
(lovernment to simplify and cheapen the proceedings in con¬ 
nexion with settlements. 

(.‘h That the policy of lonp-term settlements was being 
encouraged. 

(4) That over-assessmeut was not proved to be a cause 
ol the widespread [loverty and indebtedness of the agricul¬ 
turist in India. 

(5) That progressive moderation in assessment was the 
keynote of the pointy of the Government. 

(6) That improvements introduced by the cultivators 
or the landlords were exempted from assessment even in 
temporarily settled areas. 

(7) That the Government had to interfere to safeguard 
the interest of the tenants fiom the tyranny of ruthless 
landlords. 

(8) That [lermanent settlements deprived the revenue 
system of any elasticity which could facilitate an adjustment 
to the variations of seasons and the circumstances of the 
people. 

That settlement of revenue from land in perpetuity could 
not be a theoretically sound proj3osition would 
notdM^able I'eadily admitted by any student of econo¬ 
mics. It IS unjust, and even ridiculous, to tie 
the hands of all future generations to a fiarticular course of 
action which apjjeared suitable to the present times. It is 
extremely disadvantageous not to allow the state to have a 
growing share in the increasing income of the community. 
Such an embargo makes it financially impossible for the state 
to undertake any big scheme of public welfare in the light 
of the most modern conditions. From the jKant of view of 
economic science also, it is absolutely unfair to allow the 
unearned increment from land to be approjiriated by a few 
private individuals. All economic rent ought to belong to 
the community, and the state as the representative of the 
community is alone entitled to receive it. It may be added 
that the introduction of permanent settlement in only one 
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province of India created inequality and subjected the other 
provinces to heavier taxation. 

The Indian Taxation Coininittee considered the question 
from various points of view. Heveral economists 
andincom"*** fxiinted out the iniquity of the incidence 

tax taxation as compared with that of otlier 

taxes. It IS su^fjiested that a more proper and 
just coinse would be to approximate the system of land 
revenue collection to that of collecting the income-tax. 
'idle (luestion, however, bristles with difiicnlUcs, and it is 
not [Kissible to discuss it in all its liearings in the 2 >resent 
work. 


§4 LANO RBVENITE: KENT <Ml TAX*’ 


Diffeience of opinion exists on the (piestion whether kind 
revenue is a direct tax or an indiicit tax. Tdie fact that it 
works partly as a tax on income and partly as a tax on 
things makes it difficult to state exactly whether it is diiect 
or indirect. However, theoretically at least, the bias is in 
favour of describing it as a direct tax. 


Beference may finally be made to a controversy whicli 
has been going on for a long time but which 
questfon*” (“eased to liavc any great inqiorlance 

in practice. Dispute has centred round the 
question whether land revenue is a tax or rent. If it is a 
rent, the proprietorship of the state over all the land in tlie 
country is by implication admitted. Those who do not 
support the doctrine of state ownersliip look upon land 
revenue as a (‘ompiilsory iiaymcnt made to the state just as 
all other taxes are compulsory payments. 

Indian [niblic opinion has generally taken this view. 
T'lie Taxation Committee quoted a large amount of evidence 
in favour of the contention that land revenue is a tax and 


not a rent. Haden-Powell has been also very guarded in liis 
statement of the position of the Jiritisli (Government with 
reference to the Indian land system. The zamindars have 
been expressly acknowledged as the proprietors in large areas. 
Even in ryotwari tracts, where the cultivator-owners are 
snpixised to be tenants of the state, they enjoy all the privi¬ 
leges of ownership including the right of sale, mortgage and 
transfer, subject to their payment of the Government dues. 
As long as tliese are paid, the ‘ tenants ’ cannot be dispossess¬ 
ed of tlieir estate by the theoretical owners. No very great 
significance therefore attaches to the jiractical aspect of the 
question. 
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§5. LAND REVENUE ADMINISTRATION 


Land 

Officers 
who collect 
revenue 


revenue became a provincial subject after the 
Montford Keforms and continues to be so after 
the Act of LDdS. In the Eornbay Presidency 
the work of land revenue collection and admini¬ 
stration IS enti listed to commissioncis, collec¬ 


tors, deputy collectors, mamlatdars and talatis. The collec- 
torate is an imixirtant unit. It contains on an average about 
ten talukas. The collector is primarily a revenue ulhcer. 

There are separate departments and offices for carrying 
out survey and settlement oi>erations. Records 
settlement lights aie accurately maintained in every 

and records Village, giving the names of all jiersons who are 
holders, occu[)ants, owners or mortgagees of 
land, the nature and extent of the respective interest of such 
persons, and tlie rent or revenue jiayable by or to a,ny sucJi 
persons. Settlement commissioners and su()eiTntendents and 
inspectors of land lecords are sfiecial officers who sujiorvise 
this aspect of land revenue administration. 
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THE PUBLIC SERVICES 

§1, EARLY HISTORY AND ORGANIZATION §2. THE SERVICES UNDER 
SELF-GOVERNMENT §3. CRITICISM 

§1. EAUI.Y HISTORY \ND ORGAN’IZAVION 

The East India Company had to apixant a lari^e stalt' of 
Servants iiicrcliants, fuctoi’.s and wuters to carry on its 

employed by coinineicml business. When, at i later sta^e, 
the East India Ijeoan to take an active part in Indian poli- 
ompany officers Were called upon to play the 

role of administrators and ^lenerals. With the completion of 
the concjiiest and tlie ^>ro\\th of a sense of stability in its 
new status, the purely military bias of the Comiiany’s out¬ 
look gradually liecan to lessen. It became more and more 
conscious of the obligations of a civilized Government in 
tim(\s of fieace. The mimher of officeis in its seivice be^^an 
to increase, and the nature of tlieir clnties became much more 
diversified. 

The recruitment of the proper type of men for service 
. in a state is always a difficult problem. It 

recruitment becomes moTo SO when they liavc to be sent out 
to rule over a eoii()uered country. The civil 
and military services in India arc not only required to per¬ 
form all those functions which similar services perform in 
independent countries. In addition, it is their responsibility 
to maintain the supremacy of the conqueror over the vast 
territorial area which has come into his possession as a con¬ 
sequence of wars, annexations and treaties. 

Till the middle of the nineteenth century, the only 
The rinci lei superior Indian Services was 

ofnomlnaHon* nomination by the Court of Directors of the 
and examina* East India Company. It was a very unsatis- 
factory system, based as it exclusively was on 
patronage and corruption, and not on a test of merit. The 
task of keeping an empire demanded the devoted labours of 
men of real ability and character. It was not easy to discover 
such persons merely by the method of undiluted nepotism. 
After 1853, and more particularly after the abolition of the 
East India Company, the Indian Civil Service was thrown 
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open for general competition. An examination was held for 
tliat purjxise in England and even Indians were permitted 
to compete for appointments. 

The privilege, however, was quite theoretical and academic 
so far as the people of India were concerned. 
the'l.C*S." practical utility to them was negligible. In 

the nature of things, the number of Indian 
students who could avail themselves of the opportunity thus 
offered was extremely small. The cost of staying in a distant 
foreign country with a very high standard of living was 
prohibitive to the citizens of a poor country; its environment 
and society were absolutely unfamiliar; and tlie chances of 
success were exceedingly uncertain. A pilgrimage to England 
for apjiearing at the I.O.ft. examination was too great a risk 
or too great a luxury for clever Indian students of ordinary 
means. Only one Indian had successfully come out of the 
ordeal till the year 1870. 

Since 3887, the civil services in India have been divided 
Three grade* three grades, namely imjierial, provincial, 

of the Indian <‘iHd subordinate. Every imjxirtant department 
•ervice*— of the Provincial Government has been organ- 
imperial basis of this threefold gradation. 

Officers of the imperial service stand at the a])ex. For a long 
time, recruitment to this grade was confined only to 
Europeans, though latterly, Indians have been admitted into 
its ranks in increasing numbers. Men of intellectual calibre 


and eiiuiprnent of a high order are supposed to be taken into 
this service. It supplies the heads of the various branches 
of administration and may be said to embody tlie directive 
energy of the governmental machine. The scales of salary, 
allowances and promotions, and other conditions of service 
are extremely attractive. 

Next m importance stands the provincial service. Some 
of the res|xmsible posts in the administration 
fubordhlate"** i^Howed to be held by men selected from 
this grade. They enjoy a certain amount of 
initiative and latitude, though they have to take their general 
orders from superiors in the imperial service. Their quali¬ 
fications and emoluments are lower than those of the latter. 


At the bottom of the bureaucratic ladder stands the subordi¬ 


nate service. It consists of persons who have only to carry 
out the orders of their superiors and whose functions are 
purely mechanical. The scale of salary, etc. is low and the 
qualifications required are very ordinary. The personnel of 
both these lower gi’ades of service is chiefly Indian. 
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The T.(1.S. has always been regarded as the senior of all 
the Indian Services and as one ujx)n which the 
potltiorTof responsibility of f>ood government ultimately 
the I.C.S. rests. Posts of general superintendence and 
control, on the executive, judicial and political 
sides of the administration, are filled by I (IS. oftieers. In 
fait, many such imjKirtant posts have been reserved for 
members of this service. As the Montford Rejiort said, the 
Indian Civil Service is much more of a (lovernment corpora¬ 
tion than purely a civil service in the English sense. It is 
entitled not only to administer but also to advise. Its officers 
are habituated to the exercise of authority. In emergencies, 
they have to de^iend upon their onn judgement. In fact, 
they are saddled with the heavy lesponsibility of preserving 
and managing their Sovereign’s domains in a distant land. 
As the men on the sjxit who liav'^e to shoulder that burden 
directly, a good d(*al of discretion and authority are left to 
them. 


52. THE SERVICES U.VDEK SEI.F-GOVEltXMEXT 


After the political awakening of India, and the growth of 
self-consciousness among its people, the question 
Political of Services began to be viewed and disc.ussed 
Iidta*"*”** in an emphatically Indian light. It was assert¬ 
ed as a self-evident projxisition that all the 
Indian Services, high and low, ought to be manned and con¬ 
trolled by Indians, as they are all paid out of the Indian 
revenues. No proof was necessary for the axiomatic truth 
that those who are supposed to serve a country must be 
entirely under the command, guidance and authority of its 
I>eople. The I.C.S. did not conform to this simple and 
natural position. Critics often said that its designation was 
a complete misnomer, because it was neither Indian nor civil 
nor service. It was, in fact, a |X)werful hierarchy in which 
were concentrated the agents of the British masters of 
India. The .same was true of the other superior or imperial 
Services. 


With the announcement of Parliament’s decision to grant 
the right of self-government to the Indian 
democracy"**^ people, the Controversy about the status of the 
Services became more acute and began to wear 
an altogether different aspect. The matter was discussed at 
length in the Montford Report and later on in the Report 
of the Joint Parliamentary Committee which considered 
the Government of India Act of 1935 in bill form. The 
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transition from a purely bureaucratic to a partly democratic 
stage in India’s political development was bound to produce its 
own results. They followed as a natural corollary of certain 
fundamental assumptions. 

Tlie civil services in a system of responsible government 
cannot claim to be the ultimate seat of all 
Th« civil governmental authority. They have to bow to 
spectalist** wishes of the legislature and carry out its 

mandates with scrupulous loyalty. The enun¬ 
ciation of ideals and the shaping of policy are left entirely to 
Ministers who are the recognized leaders of public opinion. 
The bureaucraiiy has to act m the capacity of skilled consul¬ 
tants, technical advisers, or inspecting and reporting officers. 
Their opinions, based as they would be on long exjierience, 
would be entitled to great respect. But they would not be 
in a ]X)sition to say the final word. 

Tlie new policy introduced by the Act of 1919 and taken 
a little further by the Act of 1935 created a 
feeling of profound distrust and anxiety in the 
Services minds of tlic civil servants. It was, of course, 
never suggested that they should bo discharged 
from employment or that their interests should be adversely 
afi'ccted in any way. On the contrary, the indispensable and 
jirecious nature of the services they render was freiiiiently 
emphasized. Still, these officers fully realized that their old 
bureaucratic independeni^e and supremacy wore doomed 
under the new order. They would have to be answerable for 
their actions to tlie Indian legislatures m proportion to the 
grant of political power to the Indian people. This prospect 
of subordination was extremely unwelcome to the British 
civil servant. He even became apprehensive as to the 
stability of his position. 

However, it must be remembered that Parliament did not 


pro|X)se to confer upon India the full status of 
"^ower^tobe Homiiiion at once. The process is to be 

* gradual, and the advance is to be made in instal¬ 

ments. The transfer of political power to the 
hands of Indians contemplated by the Act of 1935 is only 
partial. It is necessarily accompanied by numerous limita¬ 
tions and restraints. A fully self-governing India cannot at 
the same time be governed by an agency of foreign masters. 
But Parliament is not prepared to abandon all its authority 
in respect of that portion of the Indian administrative 
structure on which the maintenance of its own active control 
depends. 
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Tlie basic pliilosophy of the whole arrangement is thus 
embodied m a combination of two inherently 
"^irin^feo^he principles of government. The 

arrangement absolute rule of an irresponsible bureaucracy is 
to be discontinued, at least in what are intended 
to be autonomous provinces. Yet, some of the most vital 
services of the state are to be dehberately kept beyond the 
jurisdiction of popular Ministers and legislatures. Such a 
defective hypothesis inevitably leads to the formation of that 
incongruous product which is known as'‘responsibility with 
reservations or self-government with safeguaids. The essen¬ 
tial contradiction of such a hybrid concept is too ])ronounced 
to be Ignored by a student of jiolitioal scieme ft threatens 
to caricature democracy. 

A part of the Act of 1935—Part X—containing no less 
than 46 sections is devoted to elaborating the 
the^ServIcM privileges that are guaranteed to the Hervices 

by under the new constitution. Tlie Secretary of 

**^®^**'^ State retains the power of making appointmcnti, 
° to the I.C.S., I.M.S. (Civil) and the Indian 

Police Service. He can also make aiitwintments to any 
other Service if he thinks it necessary to do so. Rules yire- 
scribmg the scales of their pay, leave, [hmisious, medical 
attendance, etc. liave to be made by him ddie yiromotioii of 
such a person, or any order susyiending him from ollice, or 
punishing or formally censuring him, or adversely affecting 
his emoluments in respect of pension, is to be made by the 
Governor-General or the Governor in his individual judge¬ 
ment. A person who feels aggrieved by an order affecting 
his conditions of service may also complain to those autho¬ 
rities and seek redress. The appeal may be further taken to 
the Secretary of State. The salary and allowances of persons 
serving in this grade are non-votable and are charged to the 
revenues of the Federation or the province as the case may 
be. 

The liberal concessions granted to the European members 
of the superior Services in pursuance of the 
Tonc^rions recommendations of the Lee (Commission are to 
be continued. They include substantial overseas 
allowances to officials of non-Asiatic domicile, four return 
passages to officers and their wives and a single passage for 
each child, from India to England, during the period of 
service, medical attendance by European doctors, increased 
pensions to those who have occupied important posts such as 
an Executive Councillorship or a Governorship, and so on. 
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Appointments to tlie other civil services are made by the 
. autliorities m India and their conditions of 

•ervke#*'^* service are also prescribed by them. In the case 

of tlie Federation, it is the (iovernor-deneral 
or such person as he may direct; in the case of the province, 
it is the (loveinor, or such person as he may direct. No 
servant can he dismissed fiom office by an authority sub¬ 
ordinate to that by which he was apiximted. Tlie existin;,^ 
ri'^hts of persons who were already in service before the com¬ 
mencement of the Act of 1935 are not to be adversely affect¬ 
ed except by a com|)etent authority. They will have also 
the ri^,dits of appeal a^^ainst orders which punish or censure 
them. Subject to all these restrictions, the appropriate leois- 
latures in India will have power to regulate, by Acts, condi¬ 
tions of the civil service, within their spheres. 

(lontrol over the defence services vests entirely in His 
Majesty in ('Ouncil and the Secretary of State. 

The Act (u'ovides that there shall be a public service 
commission for the Federation and also one 
Public such commission for each province. Two or 

coramUiiont firovinces may a«ree to have a common 

body. I’he chairmen and members of these 
commissions are to be appointed by the Oovernor-General or 
the (lovernor as the case may be, m his discretion. Simi¬ 
larly , the latter have to determine the number of their 
members, their tenure of office and conditions of service. Af 
least one-half of the members of a commission must be 
persons who have held office for at lea.st ten years under the 
(Town in India. The exjjenses of the commissions includ- 
iu}; salaries, allowances and pensions to their staff will be 
non-volable by the legislatures. 

It will be the duty of the jiublic service commissions to 
hold examinations for appointments to the civil 
Their duties services They are to be consulted, subject to 
ceitain exceptions, on matters relating to the methods of 
recruitment, on the ])rinciples in making promotions and 
transfers from one .service to another, on all disciplinary 
matters affecting a sei’vant, and so on. However, it is not 
necessary to consult the commissions about the manner in 
which appointments and (xists are to be allocated as between 
the various communities. 

The object of creating a body like the Public Service 
Commission is to ensure proper recruitment for the country’s 
executive. Public administration cannot be allowed to be 
demoralized by unscrupulous jiolitical interference. A reason- 
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able amount: of independence has to be ji^uaranteed to officers 
in the performance of their legitimate duties. 
However, m the peculiar conditions of India, the 
■ucceM publn^ servile commissions may not be able to 

achieve all these noble results. Their constitu¬ 
tion IS faulty. There are numerous statutory encroachments 
on what ought to be their exclusive jurisdiction. The general 
nature of their working will be highly bureaucratic, and their 
outlook may not harmonize with the general trend of public- 
opinion in the country. Ministers may find them to be 
handicaps which thwart rather than as.sets which strengthen 
the ])iogi'essive working of the state machine. Even an inde- 
penclent commission of this type must imbibe the general 
atmosphei'e which pervades a coiintiy. Jf they are in a 
democracy but are also entirely out of it, their existence is 
likely to be an undesirable nuisance. 


§3. CRITICISM 


Indian 

Exclusion 
of Indians 


public opinion has viewed the (piestion of the 
Services with jiecuhar delicacy. To the Indian, 
officers of the bureaucracy like collectors and 
commissioners are the embodiments of the sove¬ 


reignty of the Raj. Till recently, all the superior grades of 
Ihe governing bureaucracy were almost entirely manned by 
Europeans, who were foreigners to the land. The deliberate 
exclusion of Indians, in spite of pompous Acts of Parliament 
and the Queen’s Proclamation of 3858, was felt by them as 
derogatory to their self-respect and patriotic sentiment. It 
was to them a constant reminder of the degree of degradation 
to which they had been reduced by circumstances. 

The ostracism that was imjxised mxm the citizens of the 
country was in itself sufficiently humiliating; 
srakV^pay injury was further deepened by the extrava¬ 

gant scale on which remuneration was paid to 
the foreign agency of servants from the revenue of a jxior 
country. The Governor-General of India stood and still 
stands unique and unequalled in the hierarchy of officials of 
the whole world in ^xiint of his salary and sumptuary allow¬ 
ances. Even the President of the wealthiest democracy in 
the world, the United States of America, and the Prime 
Minister of the mightiest empire in history, the British 
Empire, pale into insignificance in comparison with him. 
Members of the Indian Civil Service are also unique in com¬ 
parison with their brethren in other countries. The monetary 
drain that results from this top-heavy agency is immense. 
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With the retirement of officials from the country at the end 
of a lon^^ period of service, all the accumulated volume of 
administrative experience aciiuired by them also leaves Indian 
shores. 

But the evil is not only financial. It is moral. As the 
late Mr Gokhale jxiinted out, under the atmo- 
^Van^admini foreign domination, a kind of dwarfing 

8"rative*ta^*nt" 01 ' stuntmg of the Indian race has been going 
on. The upward impulse, the healthy ambition 
to rise to the loftiest heights, which is cherislied in an 
atmosphere of democratic freedom is being dried up by con¬ 
tinued existence in an environment of abject inferiority. The 
administrative and military talents which have been the glory 
of the country’s history in the past are bound to deteriorate 
and finally disajipear owing to sheer disuse. This is inevit¬ 
able m the absence of proper opportunities for their complete 
or even partial exercise. 

The admiration showered u|X)n the marvellous efficiency 
and machine-like systematic working of a bureaucratic 
(loverimient might be relished by the conijueror’s instinct of 
self-preservation and self-exaltation. It might even find an 
echo in those amongst the con<|uered who can be abstract and 
objective appreciators of organi/ed efficiency. Yet achieve¬ 
ment m this direction is not the only critenoa of the success 
of a hierarchy of officials. 

Lord Morley was led to imagine that ‘ our administration 
would be a great deal more popular if it were 
opinion°*^ trific less efficient and a trifle more elastic. 

Onr danger is the creation of a pure bureau¬ 
cracy, competent, honourable, faithful, industrious, but rather 
mechanical, rather lifeless, perhaps rather soulless’. No 
administration can be progressive or beneficent which crushes 
out the self-reliance of a people and gives no latitude for 
the realization of their natural aspirations. 

Fifty years ago, a responsible statesman like Ijord Salis¬ 
bury could plainly ask, ‘Is there any man who would have 
the hardihood to tell me that it is within the range of possi¬ 
bility that a man in India should be apjxiinted Lieutenant- 
Governor or Chief Commissioner or Commander-in-Chief or 
Viceroy without any regard whatever to his race? It is well 
to avoid ixditical hypocrisy. . . . There never was a country 
and there never will be one in which the government of 
foreigners is really popular. It will be the beginning of the 
end of our Empire when we forget this elementary fact and 
entrust greater executive powers in the hands of natives. 
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(Jur Governors of provinces, our magistrates of districts and 
their principal subordinates ought to be Englishmen under 
all circumstances.’ However, sentiments like these are pre¬ 
sumed to be out of tune with present-day imperial notions. 
Therefore they may be taken to have been automatically dis¬ 
carded in the promise of the grant of self-government of a 
resfxmsible type. 
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EDUCATION 

In the eailier days of tlie (’oiiipauy's nile no seiioiis attention 
could be paid to the education of the peo])le 
ry i« ory account of the uncertain and restless tunes, 

'riieir elfoits wore confined to the estahlisliinent of a Mohani- 
niedan or Sanskrit colle^.'e of the old type. Warren Hastings 
and hord Cornwallis took stcfrs in tln.s direction. In 1782 
i-lastin/:?s founded tlie first college in Bengal to encourage the 
study of Arahu- and Persian. A similar college was esta¬ 
blished in J7t)] for the cultivation of Hindu laws, literature, 
religion, etc. in Benares. 

New influences were, howawer, soon at work. A know¬ 
ledge of Enf:>lish became a means of hveliliood for rndians 
under the rule of the l^hi”hsli-s[)eaking people. A demand 
arose for facilities in Kn^lish instruction in [iresuiency towns. 
A stru^j>le wais going on between the old and the new' schools. 
The Orientalists wished to maintain the study of tlu' oriejifal 
classics in aci'ordance with methods indigenous to the coun¬ 
try. The Anglicists urged that all instruction should he 
given through the medium of the English language and 
sliould he in accordance with modern ideas. 

Tjord Macaulay was the famous supporter of the Anglicist 
. school. As chairman of the ('omniitteo of 
Mhiute*^* Public Instruction he recorded his opinion in a 
sejiarate Minute which vigorously expressed Ins 
contenij)! for oriental learning. His influence was irresistible. 
Lord William Bentinck decided u|)on the promotion of 
European learning as the greatest object of Biitisli rule. A 
resolution of the (lovernor-General in lHb4 plainly declared 
for English as against oriental ediuaition. Eord Auckland’s 
minute in J8d0 finally clo.sed the controversy. Siiu^e that 
time, the value of English instiiiclion has been recognized, 
and the spread of western know'ledge has been regarded, as 
one of the duties of the state. 

In 1854 the education of the whole people of India was 
accejited as a duty of the state. The Board of 
Directors issued tiieir famous dispatch which is 
described as the charter of education in India. 
A number of changes w'ere proposed ; (I) the constitution 
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Dispatch 
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of a sef)aiate department for the admimstration of educa¬ 
tion; (2) the institution of universities in the presidency 
towns; {'.]) the establishment of institutions for training all 
classes of people; (4) the maintenance of the existing (iovein- 
nient colleges and high schools and a further increase of 
their number; (5) the establishment of new middle schools; 
(G) increased attention to vernacular schools for elenientaiy 
education; and (7) the introduction of a system of grants-in- 
aid. The vernacular was to be the medium of instruction 
in lower branches and English in the higher. There was 
to be |)erfect leligious toleration. The education of girls was 
to be cordially supported and encouraged by the (Government. 
Sir diaries Wood was mainly resjxinsible foi sending this 
dispatch. 

Another dispatch was published in 1H5‘J. It confirmed 
the |)nnciples of the earlier dispatch, but /xiint- 
ed out that elementary education was not being 
properly promoted. The system of grarits-in-aid 
was not thought desirable or expedient with reference to 
primary education, and it was recommended that the (Govern¬ 
ment should provide for such education more directly through 
the instrumentality of its officers. A special cess ujxin land 
for primary education was also recommended for the consi¬ 
deration of the (Tovernment. 

Universities were established at Bomba\, Madras and 
Calcutta in 1857, in the Punjab in 1882, and at 
Allahabad in 1887. ^Phey were all examining 
bodies. The growth of schools and colleges proceeded rapidly, 
and by 1882 there were more than two and a (piarter million 
pupils under instruction. The ('ommission of 1882 again 
made useful recommendations and advised increa.sed reliance 
tUxin firivatc effort. According to the principles of local self- 
government, municipalities and local boards were given 
considerable liberty in the management of schools. In 1828, 
a review of the situation w'as made and a searching inquiry 
followed. A conference of educationists was convened in 
Simla ill lOOJ. A commission to investigate and re|)ort on 
the working of universities was appointed in 1902. The 
Indian Universities Act was passed in 1904 to give effect to 
the recommendations of the commission. 

The Act specifically recognized the wider functions of the 
universities including instruction of students 
J 904 ** appointment of professors and lecturers and 

equipment of laboratories and museums. Terri¬ 
torial limits were assigned to each university. Conditions for 


Universities 
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the affiliation of colleges were prescribed. A systematic 
inspection of colleges by the university was established. The 
term of a senator’s office was prescribed to be five years, 
instead of for life as before. The numbers of senators and 
syndics were limited, and a majority of nominated members 
was created. New regulations of the five universities were 
promulgated in 1905-6. They were all affiliating universities, 
and any number of colleges could be affiliated to them. They 
soon ceased to be living organisms, since their constituent 
parts—the ditfereiit colleges scattered over the province—con¬ 
tributed nothing to the common life of the university. 

A resolution of the Government of India in 1918 recog¬ 
nized the necessity of restricting the area over which affiliating 
uiiiversities liad control. The institution of teaching and 
residential universities was recommended. The strength of 
coininimal feeling and the growth of local and provincial 
patriotism helped m the development of the new policy. 
Patna, Lucknow, Hangoon, Dacca and Delhi became univer¬ 
sity centres. So did Benares and Aligarh. 

The Calcutta University Commission, presided over by 
Sir Michael Sadler, made their voluminous 
Th« Calcutta i-ejx)rt 111 1919. They recommended a complete 
CommUsion reorganization of the system of higher education 
in Bengal. The introduction of a new type of 
institution known as an intermediate college was suggested. 
To such colleges secondary and intermediate education was 
to he transferred. Most of the recommendations of the 
Comiiiission were, however, left unheeded when, after the 
Moiitford Eeforms, the Calcutta University was transferred 
to the Government of Bengal and action was taken by the 
latter to modify the affairs of the university in 1921. 

As a result of the Montford Eeforms, education became a 
transferred subject. It is administered by 
Reform** Ministers responsible to the legislature. Great 
hopes were entertained about the acceleration of 
the progress of education under the new conditions. They 
have not been fulfilled for various reasons, chiefly owing to 
lack of funds. Nevertheless, endeavours were made to com¬ 
bat illiteracy by providing free and compulsory education in 
primary schools. The Bombay Legislative Council took the 
lead in the matter by passing a Compulsory Education Act. 
Other provinces followed by passing similar measures. The 
general control of the university system has now been placed 
within the province of the local Governments. Many of them 
have passed legislation to modify the constitution of the 
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older institutions or to create new ones side by side. The 
Allahabad University has been reorganized. The Madras 
University has been remodelled. New universities have been 
established at Nagpur and Agra, and a demand has been made 
for another in Eajputana. 

The Bombay (Government was not left entirely unaffected. 

A special committee was appointed to suggest 
Bombay measures of reform, and its re{X)rt was published. 

reflTrm***^ It made various recommendations about the 
grouping together of colleges in the city of 
JGombay so as to develoj) a University area. It recommended 
an alteration of the constitution of the University in order 
to make it more democratic and elective. Separate univer¬ 
sities for Poona in the first instance, and for Gujarat, the 
Karnatak and Sind in course of time, were also recommended. 
The choice of the medium of instruction was left to the uni¬ 
versities themselves. Action upon the report was taken by 
the legislature, which passed the Bombay University Act in 
1928. 

The Act has considerably altered the constitution of the 
University. The Senate, which till then con- 
con«titution tamed an overwhelmingly large nominated 
majority has been given a predominantly elective 
character. In addition to the Chancellor, the Vice-Chancellor, 
the Eegistrar and some officials of the Government who are 
c.v officio members, the Senate is to consist of members 
elected by different constituencies. Principals of colleges and 
University professors elect thirteen members; college professors 
(including principals) elect twenty; headmasters of schools 
elect five. Public assocaations or bodies like municipalities, 
the Indian Merchants’ Chamber, millowners’ associations, 
district local boards, etc. send another fifteen. Eegistered 
graduates of the University are allowed to elect twenty-five. 
Faculties constituted by the Benate have to elect ten. laistly, 
the Legislative Council has to send five rejiresentatives, 
one of whom is the member for the University. The 
total number of elected members thus comes to 93. The 
number of those nominated by the Chancellor is limited 
to 40. 

The executive government of the University is vested as 
before in the Syndicate which will now consist of the Vice- 
Chancellor, the Eector if any, the Director of Public Instruc¬ 
tion, seven persons elected by the Academic Council from 
itself and nine persons elected by the Senate from those 
of its members who are not principals or professors or 
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heiidmasters. The term of the Syndieate is three years and 
of the Senate five years. 

A new iiody called the Academic ('ouncil has been created 
to regulate pinely educational matters like teacliin^ and 
examinations, courses of study, scholarships, prizes, etc. It 
contains representatives of University professors, headmasters 
and boards of studies in addition to five refiresentatives of 
the Senate. 
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